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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
. authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1940 ed. 601 et seg.), the Packers 
and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 e¢ seqg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seq.). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited 
by giving the volume and page, for illustration, thus: 1 A.D. 472. 
It is unnecessary to cite the docket or decision number. 

Prior to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported and the court cases 
published herein will be found at end of each monthly issue, and the 
cumulative yearly Index-Digest, lists of decisions reported, statutes, 
orders, etc., construed, and statistical and other tables will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions, 

Copies of monthly issues beginning with January of 1942 and 
annual bound volumes of the decisions will be available through 
the Superintendent of Documents, U. S. Government Printing Office, 
Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURE DECISIONS 

(A. D. 1654) 


In re Dettwoop Dairy Company, Inc., e¢ al. AMA Doc. Nos. 27-43 to 
27-50. Decided December 9, 1947. 


Dismissal of Petitions for Relief 


Where the issues involved in general alleged “selective classification” by some of 
the handlers, verification and classification by the market administrator, 
proration of cream over all classifications, and the adequacy of the sched- 
ules and other records kept by handlers, which transactions occurred dur- 
ing a period of approximately three years, it is held that, although the 
disposition of the complex problems may not be completely symmetrical as to 
all the milk and cream involved, the actions of the milk market administrator 


were valid insofar as they were challenged herein, and therefore, the relief - 


requested by the petitioners is denied and the petitions are dismissed.* 


Selective Classification—Requirement to Show Claimed Classification 


Although Order No. 27 did not provide specifically for “selective classification”, 
in the beginning handlers without objection reported any utilization of milk 
at the plant to which the milk or cream was shipped without a specific 
showing that their milk was so used as long as the receiving plant used 
milk or cream to the extent shipped by the reporting handler, but the order 
seemed to require such handler to show that his milk was used in the 
claimed classification.* 


Classification of Milk—Basis of Plant Movement 


Order plainly provides for classification of milk on the basis of plant move- 
ment but its use after leaving the second cream plant is not available as 
basis of classification.* 

Permissive Practices—Right to Discontinue 


A temporary experimental practice, even if permitted, but not provided for in 
the order, does not vest in handlers a legal right to its continuance.* 


Effect of Delay in Verification 


Prompt verification as required by the order is to assure prompt payment to 
producers, and, if handlers under any circumstances could be justified in 


*Reference to other points involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Ed. 
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failing to pay order prices because of delay in verification, under the facts 
here the delay was not illegal.* 


Oral Testimony Not Sufficient Substitute for Records 


Each handler must keep records from which the claimed classification of his 
milk can be verified and oral testimony either to the market administrator 
or in section 8c (15) (A) hearings is not an adequate substitute for such 
records.* 

Definition of Term—“Homogenized Mixture”’ 

An “homogenized mixture” is a mixture of milk or cream which has been run 
through an homogenizer, and to which has been added sugar, or some other 
form of flavoring and which is used in the manufacturing of ice cream.* 


Section 8c (15) (A) of Act—Nature of Proceeding Under 


Proceedings under section 8c (15) (A) are essentially in the nature of a review 
of the actions of the market administrator and petitioners must show that 
administrative actions complained of are not “in accordance with law.” * 


Mr. William H. Campbell, Jr. of Newark, New Jersey for petitioner. Mr. Clarence 
H. Girard and Mr. John M. Durbin for Dairy Branch, Production and Mar- 
keting Administration. Mr. Glen J. Gifford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


The petitioners in these proceedings under Section 8c (15) (A) of 
the Agricultural Adjustment Act (1933), as amended and as reen- 
acted and amended by the Agricultural Marketing Agreement Act 
of 1937 (7 U.S. C. 1940 ed. 601 e¢ seg.) , are handlers subject to Order 
No. 27, under the act, regulating the handling of milk in the New 
York metropolitan marketing area. Petitioners protest the reclassi- 
fication by the market administrator of milk and cream sold by them to 
the International Milk Company, Inc. As a result of the reclassifica- 
tions to classes other than as reported by petitioners, petitioners were 
required to make adjustments in their accounts with the market admin- 
istrator. A hearing upon the petitions was held on April 21, 1944, De- 
cember 18, 19, and 20, 1945. The petitions were consolidated for hear- 
ing and stipulations of fact were made, mainly concerning the amounts 
of milk reclassified. After the hearing petitioners and the respondent 
filed briefs. The presiding officer issued a report recommending that 
the petitions be dismissed. Petitioners filed exceptions to the report 
and oral argument upon the exceptions was held before me in New 
York, New York, on October 6, 1947. 

*Reference to other points aeetren in this case will be found in Index-Digest in this 
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FINDINGS OF FACT 


1. The petitioners, all corporations organized under the laws of the 
State of New York, are as follows: 


Dellwood Dairy Company, Inc. 
Middletown Milk and Cream Company 
Hygenie Dairy Company 

Northern Milk Corporation 

Northeastern Milk Corporation 

Hillsdale Producers’ Cooperative, Inc. 
Portville Dairy Products, Ine. 

Schoharie County Cooperative Dairies, Inc. 

2. Petitioners are all handlers subject to Order No. 27 issued under 
the act, and the milk and cream involved here were received as milk 
from producers at plants operated by petitioners which were approved 
by appropriate health authorities for the receiving of milk to be sold 
in the New York metropolitan marketing area. 

3. The International Milk Company, Inc., a Delaware corpora- 
tion, having its principal place of business in Hillside, New Jersey, 
operated a plant in Hillside, New Jersey, which was not within the 
marketing area defined in the order nor was it approved for the re- 
ceiving of milk or cream to be sold in the marketing area. Town Talk 
Ice Cream Company is a New Jersey corporation, a subsidiary of 
International, and it used the same plant as International. It was 
engaged primarily in the manufacture of ice cream and ice cream mix, 

4, The handling involved herein took place during the period Sep- 
tember 1, 1938, through August 31, 1941, except for February 1, 1939, 
to June 30, 1939, inclusive, during which time the order was suspended. 

5. The order as originally issued effective September 1, 1938, pro- 
vided in part as follows: 

“Article II1I—Classification of Milk Section 1. Basis of Classification.— 
All milk received from producers by handlers shall be classified in the classes 
set forth in section 2 of this article in accordance with its utilization at, or move- 
ment from, the plant where received from producers, including members of any 
cooperative association: Provided, That if milk is moved as milk from any 
plant outside the marketing area where received from producers to a second plant 
outside the marketing area, classification of such milk at the first plant may be 
in accordance with its utilization at such second plant; and provided further 
that, if milk is moved as cream, plain condensed milk or homogenized mixtures 
from any plant outside the marketing area to any second plant, classification of 
such milk at the first plant may be in accordance with its utilization at such 
second plant. 

“Any utilization of milk claimed by a handler shall be subject to verification 
by the market administrator. Any claim by a handler of utilization of milk at the 
plant of any other person shall be accompanied by a complete statement of such 
utilization and written consent by such person for the market administrator ta 
verify such statement by an audit of such person’s records, * * * 

774014—48———-2 
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“Src. 2. Classes of Utilization.—The classes of utilization of milk shall be as 
follows: 

“1, Class I milk shall be all milk which leaves a plant as milk, chocolate milk, 
or any whole milk drink, and all milk the utilization of which is not established 
for classification in some other class named in this section, except that loss or 
waste of milk in the plant where received from producers, not to exceed 2 percent 
of the total quantity of milk received from producers, may be prorated to each 
class in the proportion which the milk in such class is of the total quantity of 
milk classified. 

“2. Class II-A milk shall be all milk the butterfat from which leaves or is 
on hand at a plant in the form of cream, except as set forth in paragraphs 5 and 
7 of this section. 

“3. Class II-B milk shall be all milk the butterfat from which leaves, or is on 
hand at, a plant in the form of plain condensed milk or, except as set forth in 
paragraph 6 of this section, frozen desserts or homogenized mixtures. * * * 

“6. Class III-C milk shall be all milk the butterfat from which leaves a plant 
in the form of frozen desserts or homogenized mixtures which were sold outside 


of New York City. * * *” 

6. (a). The order as amended effective May 1, 1940, carried the 
subject matter of “Basis of Classification” in section 927.3 (a). In 
addition to changes not particularly pertinent here, there was added 


the following: 


“(iv) In establishing the classification of any milk received at a plant from 
producers the burden rests upon the handler who receives the milk from pro- 
ducers to show that it should not be classified as Class I milk likewise, having 
established the manufacture of cream, the burden rests upon such handler to show 
that the milk, the butterfat from which was manufactured into cream, should not 
be classified in Class II-A: Provided, That the only form in which cream received 
at any plant in the marketing area may leave such plant so that the milk from 
which such cream was manufactured may be classified other than in Class II-A 
is in the form of frozen desserts, homogenized mixtures, or cream cheese.” 


(b) Section 927.3 (b) of the amended order carried the classifica- 
tions of milk. It contained a new classification of milk. Class II-C, 
and the wording of the Class III-C definition was changed. The two 
classifications were contained in 927.3 (b) (4) and (7), respectively, 


as follows: 

“(4) Class II-C milk shall be all milk the butterfat from which leaves or is 
on hand at a plant in the form of cream which is delivered to a purchaser in the 
special cream area, is not moved as cream to a plant in the marketing area or 
sold in the marketing area, and the classification of which is not established in 
some other class. * * #* 

“(7) Class III-C milk shall be all milk the butterfat from which leaves a plant 
in the form of frozen desserts or in the form of homogenized mixtures used in 
frozen desserts, provided the frozen desserts in both instances were sold and 
remained outside of New York City: and all milk the butterfat from which is 
delivered as cream to a purchaser outside the special cream area which is not 
subsequently moved back into the special cream area or the marketing area.” 
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(c) Section 927.5 (b) of the amended order provided in part as 


follows: 

“(b) Verification of reports and payments.—The market administrator shall 
promptly verify all reports and payments of each handler by audit of such 
handler’s records, and of the records of any other handler or person upon whose 
disposition of milk such handler claims classification. wr 

7. The original order was amended in other respects before May 1, 
1940, and there were other amendments subsequent to those effective 
May 1, 1940, but such amendments are not considered relevant here. 
Under the heading “Conclusions” there is mention of an amendment 
effective July 1, 1941, which petitioners claim has the effect of granting 
to the market administrator for the first time an authority previously 
exercised by him. The part of the amendment invoked by them 
relating to classification of milk or butterfat shipped to another plant 


is as follows: 

“(2) If the other plant is not approved for the sale of milk in the marketing 
area, allocation of classes to the first plant shall, in the absence of proof of use in a 
specific class, be pro rata in accordance with the form in which all milk, all cream, 
or all of both, as the case may be, received during the month, at the other plant 
was held at or moved from such plant.” 

8. During the months of September 1938, November 1938 to January 
1939, inclusive, and July 1939 to December 1939, inclusive, petitioner 
Dellwood Dairy Company, Inc., shipped to International’s plant, in 
the form of cream, a portion of the milk received from producers at its 
Fort Edward, New York, plant. During the months of October 1938, 
January 1939, July 1939, August 1939, and October 1939, petitioner 
shipped to International’s plant, in the form of cream, a portion of the 
milk it received from producers at its Kyserike, New York, plant. 
During the month of December 1939, a portion of the milk received 
at its Kyserike, New York, plant was shipped to the Slate Hill Milk 
and Cream Company’s plant at Slate Hill, New York, where it was 
separated into cream and the cream was then shipped to International’s 
plant or to International’s customers. During the month of August 
1940, petitioner shipped from its Fort Edward, New York, plant, in the 
form of milk, a portion of the milk which it received from producers 
during that month to International’s plant. 

9. During January 1939, petitioner Middletown Milk and Cream 
Company shipped cream from its Slate Hill, New York, plant to 
International’s plant or to International’s customers. 

10. During July 1939, January, October, and December, 1940, peti- 
tioner Hygienic Dairy Company shipped cream to International’s 
plant or to International’s customers. During May 1941 it shipped 
cream to International’s plant which petitioner claims was shipped to 
and used by Town Talk. 
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11. Petitioner Northern Milk Corporation, during July and No- 
vember, 1939, and from January 1940 to December 1940, both inclusive, 
and in February 1941, shipped cream to International’s plant or to 
International’s customers from its plant at Adams, New York. From 
March to August 1941, both inclusive, Northern shipped cream to In- 
ternational’s plant which petitioner claims was shipped to and used by 
Town Talk. 

12. Petitioner Northeastern Milk Corporation, during the months of 
August 1939 and February 1941, shipped cream from its plant at 
Ogdensburg, New York, to International’s plant. 

13. Petitioner Hillsdale Producers’ Cooperative, Inc., during Sep- 
‘tember 1939 and November 1939, shipped milk to the Slate Hill plant, 
Slate Hill, New York, and had the milk separated and then caused the 
cream therefrom to be shipped to International’s plant or to Interna- 
tional’s customers. 

14. Petitioner Portville Dairy Products Company, Inc., during the 
period June 1940 to November 1940, inclusive, shipped cream from its 
Portville plant to International’s plant or to International’s customers. 

15. Petitioner Schoharie County Cooperative Dairies, Inc., during 
the months of September to November 1940 and January and Feb- 
ruary 1941, shipped, in the form of milk, a portion of the milk which 
it received from producers to International’s plant. 

16. In addition to the milk and cream of the petitioners, milk and 
cream were received at International’s plant, during times involved, 
from other sources approved for the receiving of milk for sale in the 
marketing area and large quantities of milk and cream were received 
from sources not approved for the receiving of milk to be sold in the 
marketing area. 

17. The products manufactured in or shipped from the Interna- 
tional plant were milk, cream, buttermilk, chocolate milk, ice cream 
mix, and ice cream. There was also made at International’s plant a 
product which International called “homo.” After pasteurization, 
milk was added to 40 percent cream until the butterfat content was 
approximately 20 percent and the product was then homogenized. No 
other ingredient was added. Milk and cream from both approved and 
unapproved sources were used in this product. The market adminis- 
trator disallowed petitioners’ claim that “homo” constituted an “homo- 
genized mixture” within the meaning of the Class III-C provision of 
the order. 

18. All the milk and cream in controversy here was reported to the 
market administrator by petitioners as utilized by International in 
frozen desserts, Class III-C, except that for August 1939 Northeastern 
reported homogenized mixtures, Class III-C, and Northern for March 
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through August, 1941, and Hygienic for May 1941 reported utilization 
by Town Talk in frozen desserts, Class III-C. Letters or statements 
to this effect were furnished petitioners by International or Town Talk 
and filed by petitioners with the market administrator. An auditor 
or auditors employed by the market administrator examined the books 
and records of petitioners subsequent to the filing of reports. One of 
the market administrator’s auditors visited the International plant in 
August 1940 to check or verify the utilization statements from Inter- 
national to handlers under the order. The plant records were not made 
available and the auditor was told that International’s Secretary and 
Treasurer had the books and records at home where he was doing 
some work on them. The auditor was unsuccessful in arranging an- 
other time during the week for examination of the books and records. 
A complete audit of the International plant to verify the letters or 
statements of utilization submitted to handlers under the order was not 
made until July and August, 1941. 

19. When the auditor visited the International plant for the audit 
of July and August 1941, he requested all the records which would 
support the classification reported by International to the petitioners ? 
and by petitioners to the market administrator. Records were either 
lacking altogether or were considered inadequate to support the re- 
ported classification of all the milk and cream involved in this proceed- 
ing. The plant had no records from which a reconciliation could be 
made of plant loss.2 No record was kept which would reflect the daily 
operations of the plant, as to receipts, utilization or losses. A daily 
running record was made of cream with respect to cream received and 
cream used,‘ but this record did not show specific use of any particular 
cream.> The information was transferred from daily sheets to a 
monthly summary and the daily sheets were destroyed.* The only 
records available to establish the classification reported were the 
monthly summary analyses showing inventories at the plant at the 
beginning of the month, receipts, products manufactured, sales, and 
inventory at the end of the month.’ No details with respect to use of 
specific milk were available. Receipts from particular handlers could 
be checked from invoices. However, the billings for products sold 
indicated the disposition of a product, not the source of the milk or 
cream used therein. Even with respect to the disposition of products, 
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billings for the month of November 1940 were missing at the time of 
the audit.® 

20. In view of the situation disclosed in Finding of Fact 19, the 
market administrator allocated petitioners’ cream over the classes of 
utilization at the International plant. Two methods were used during 
the times in issue. The treatment of the milk shipped is shown in 
Finding of Fact 25. 

21. For each of the months of the first period, September 1938 
through February 1941, the auditor accepted the figures furnished by 
International as to the quantity of cream butterfat which was used at 
the plant in ice cream mix and icecream. From the quantities of cream 
* butterfat thus ascertained, deductions were made for small quantities 
of cream received at the plant during several of the months involved 
from Tuscan Dairy and Glendale Dairy, unapproved sources. All the 
balance of the cream butterfat used in ice cream and ice cream mix, as 
shown by International’s figures, was allocated to cream received from 
approved sources,’ including the cream received from petitioners. 
However, there was more cream butterfat received from approved 
sources than there was cream butterfat used in ice cream and ice cream 
mix made at the plant. There were no other products handled at the 
plant to which the excess cream butterfat from approved sources could 
have been allocated in Class III-C in view of the market administra- 
tor’s treatment of “homo” as not constituting an homogenized mixture. 
Such excess was reclassified. 

22. International bought from Glendale Dairy, an unapproved 
source, 50 cans of 50 percent frozen cream during November 1940 
amounting to 1,450 butterfat pounds. At the time of the audit, no 
records were shown to the auditor disclosing the disposition of this 
cream. At the hearing it was testified by Mr. Middleton of Inter- 
national and other witnesses that this was the only frozen cream 
ever handled by International and that the identical cream received 
from Glendale was delivered to Costa in the same tins in which it had 
been received. This oral testimony was not imparted to the auditor 
at the time of the audit. The auditor applied the frozen cream pur- 
chased from Glendale as a part of that used to make ice cream and 
ice cream mix at International’s plant and this reduced by a corre- 
sponding quantity the amount of cream used in the manufacture of 
ice cream and ice cream mix at International’s plant allocated to 
approved sources. 

23. International received cream from Tuscan Dairy, an unap- 
proved source, in September, October, November, and December, 1938, 


*R. p. 267. 
° By approved sources is meant handlers under the order required to report and make 


payment for milk received from producers. 
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January 1939, December 1940, and January and February, 1941. 
Some of the invoices for this cream indicated “for manufacturing 
purposes only” and the purchase prices were considerably less than 
the purchase prices for fresh cream. The International plant records 
did not show that this cream was used in any particular way. This 
cream also, as was the case in the Glendale frozen cream, was con- 
sidered by the market administrator’s auditors as used for ice cream 
and ice cream mix at International’s plant, thus reducing the amounts 
of cream from approved sources including that from petitioners con- 
sidered as used for these purposes. 

24. Between January and April, 1940, International bought cream 
from the Hygienic group (Hygienic, Northern, and Northeastern) 
which was shipped by rail to the 60th Street Station in New York 
City where it was picked up by McBride, an expressman, who took 
some of the cream direct to Country Club, some to Costa, and some to 
International’s plant. The auditor was unable to determine from the 
books and records, and other information made available, that the 
cream from these sources claimed to have been shipped direct was all 
shipped directly to Country Club or Costa. The auditor checked 
the records of the expressman and the receivers of the cream. The 
claims of direct shipment which were supported by shipping tickets, 
containing the carrier’s name, shipment number, date, and the num- 
ber of cans delivered, receipts from the carrier transporting the 
cream, to which were attached invoices indicating the movement of 
the cream in the manner claimed, were allowed the reported use in 
Class III-C. All other shipments were classified by the market ad- 
ministrator in Class II-A. 

25. With respect to the milk which was shipped by Dellwood to 
International during the month of August 1940 and that shipped by 
Schoharie during the months of September 1940 to February 1941, 
exclusive of December 1940, the market administrator disallowed a 
Class ITI-C classification because the records of milk received and 
utilization at the plant for that period indicated that very little, if 
any, of this specific milk could possibly have been used in ice cream, 
and as to the quantity that might have been so used petitioners were 
unable to show how much was so used. At the time of the audit, 
International claimed that the milk was used in ice cream at the 
plant. No claim was made that the milk or cream therefrom was 
made into ice cream at any other plant. 

26. The audit covering the period March through August 1941, was 
made in the following manner: 

The quantity of milk used in each class at the plant was deter- 
mined. No distinction was made between Town Talk and Inter- 
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national. All milk and milk products received at the plant from both 
approved and unapproved sources were allocated pro rata over all the 
classes at the plant. Only cream shipped by petitioners Northern 
and Hygienic to the plant is in issue here. By virtue of the pro rata 
allocation, only a portion of this cream was allocated by the market 
administrator to Class III-C. These petitioners claim that all this 
cream should have been allowed to remain in Class ITI-C. 

27. As a result of the audit, the market administrator changed the 

reported classification of a portion of petitioners’ milk and cream as 
follows: 
’ For the milk equivalent of cream shipped to International prior 
to May 1, 1940, the reported classification was changed from Class 
III-C to Class II-A unpriced; for the milk equivalent of cream 
shipped to International subsequent to May 1, 1940, the reported 
classification was changed from Class III-C to Class II-C; for milk 
shipped to International in the form of milk during the period August 
1940 to February 1941, exclusive of December 1940, the reported clas- 
sification was changed from Class III-C to Class I unpriced. 


CONCLUSIONS 


In order to succeed in these proceedings, petitioners must show that 
the administrative actions complained of are not “in accordance with 
law.” Grounds for relief falling short of this standard may be 
appropriately raised in other administrative considerations of the 
eperations of the act and the order but cannot be decisive in these 
proceedings which are essentially in the nature of a review of the ac- 
tions of the market administrator from the standpoint of questions of 
law. Petitioners charge in general that the reclassification actions 
of the market administrator were arbitrary, capricious and improper. 
In support of these charges, general and specific grievances are re- 
lated. As is usual in matters of this kind, the issues are not simple 
and the picture presented is one of complicated details. The entire 
subject matter of the proceedings is most clearly understood by divid- 
ing it into two periods of time, September 1938 through February 
1941 and March 1941 through August 1941. 


September 1938-February 1941 


The major part of petitioners’ case has to do with reclassifications 
by the market administrator for the period September 1, 1938, 
through February 1941. There were no adequate records showing 
the specific uses of the milk and cream coming into the plant from the 
several sources, approved and unapproved. As is seen from Finding 
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of Fact 21, the market administrator allocated cream received from 
approved sources to the cream that went into the manufacture of ice 
cream mix and ice cream at the International plant except for the 
deduction of the Tuscan and Glendale cream. So that for the cream 
in question during this period, the only Class III-C use of cream at 
the International plant, save for the Tuscan and Glendale cream, 
was allocated to approved sources. In general, the excess of reported 
Class III-C by petitioners was reclassified. 

Petitioners object to these reclassifications of the cream they shipped 
to International on a number of grounds principally as follows: (1) 
some of the cream reclassified was shipped from the International plant 
to plants of ice cream manufacturers where it was made into ice cream, 
a III-C use; (2) petitioners are entitled to a III-C classification for 
the cream by virtue of “selective classification”, and (3) some of the 
cream reclassified was used in “hemo” which they claim is an homo- 
genized mixture, a III-C use. ; 

As to the first objection, Finding of Fact 5 shows that the order 
plainly provided for classification on the basis of utilization on a plant 
movement basis and that any utilization of the cream after it left the 
International plant, the second cream plant, could not be availed of 
as a basis for classification. Queensboro Farms Products, Ine. v. 
Wickard, 187 F. (2d) 969 (C. C. A. 2d, 1943) ; M. H. Renken Dairy Co. 
v. Wickard, 45 F. Supp 332 (E. D. N. Y. 1942). 

With respect to “selective classification” there is not much evidence 
in this proceeding. Apparently from about the beginning of the op- 
eration of the order in September 1938 until some time in February 
1941, handlers reporting the classification of milk or cream shipped by 
them to another handler or plant were permitted to report, or engaged — 
without objection in the practice of reporting, any utilization of milk 
at the plant to which the milk or cream was shipped, without the neces- 
sity of showing that the milk or cream shipped was specifically used in 
the classification reported. Because the receiving plant (often called 
“multiple-operation plant”) had more than one source of milk or cream 
and utilized milk or cream in more than one classification, the shipping 
handler responsible under the order for reporting and paying pro- 
ducers was not required to prove that Azs milk or cream went into the 
classification reported as long as there was a utilization of milk or 
cream at the plant to the extent of the milk or cream shipped by the 
handler reporting under the order. Petitioners refer in this connection 
to a conversation to this effect with the first market administrator for 
the order, E. M. Harmon. While some such practice was no doubt 
followed, the evidence does not disclose that this was a universally 
permitted practice under all kinds of circumstances. There is the 
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further consideration that the order did not mention any such privilege 
but required the handler to show, as is seen from Finding of Fact 5, 
that his milk was used in the classification claimed.” 

Getting down to itemization, petitioners say that selective classifi- 
cation entitled them to more Class III-C for the cream shipped than 
was allowed by the market administrator. Petitioners, and for some 
ef the months other handlers under the order as well as petitioners, 
get the benefit of the allocation of the cream butterfat that Interna- 
tional’s records indicated as being used for ice cream mix and ice 
cream at the International plant. Under any program of selective 
classification, I do not see how petitioners now can exclude the other 
- handlers not petitioners who for some months also reported cream as 
Class ITI-C at the International plant and who shared in the alloca- 
tion. To privilege petitioners exclusively with selective classification 
of all III-C now, after giving the other handlers the benefit also, would 
result in more III-C classifications than the amounts of ice cream and 
ice cream mix manufactured at the plant. As to the Glendale and 
Tuscan deductions before allocation to approved sources, it was rea- 
sonable for the market administrator to do this on the basis of the 
evidence that such cream was manufacturing rather than fresh cream. 
At any rate, petitioners’ objections to these deductions must rest in 
these proceedings on the proposition that as a matter of law they are 
entitled to selective classification regardless of facts showing that their 
cream was not, or was probably not, used in the classification claimed. 
I have not been persuaded that petitioners have such a proposition 
operating in their favor. At the most, selective classification was a 
temporary experimental dealing with the problem of showing utili- 
zation at a multiple-operation plant. There is no satisfactory evi- 
dence that any handlers ever were allowed to retain the classifications 
reported in situations similar to those disclosed here. But even if such 
were the case, petitioners did not thereby obtain a vested right to 
unlimited continuation without reference to whatever modifications 
or corrections might be developed in order to effectuate the order and 
to minimize abuses. 

Somewhat the same conclusions are drawn as to the petitioners’ case 
on the milk shipped by Dellwood and Schoharie. While all the milk 
was reported by petitioners as III-C on the basis of statements to 
this effect by International, petitioners through International say in 


% The authority of the market administrator is circumscribed, of course, by the terms 
of the order. Any interpretation given or practice permitted by a market administrator 
must pass the test of authority express or implied. While this might be a harsh doctrine 
under some conditions and difficult of application, it nevertheless is the law. Queensboro 
Farms Products, Inc., decision, supra, at page 15. See also the recent decision of the 
United States Supreme Court in Federal Orop Insurance Corporation v. A. A. Merrill 
and N. D. Merrill, November 10, 1947. 
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these proceedings that only some of the milk was separated, and the 
cream used in ice cream at International." It must be kept in mind 
that International’s records could not verify the specific use of any 
milk or cream utilized. While some milk may have been made into 
ice cream, there was nothing by way of books or records showing 
use of the Dellwood or Schoharie milk in ice cream. The auditor at- 
tempted to fashion a schedule from which it would appear possible 
that the Dellwood and Schoharie milk was used in ice cream but it 
was apparent that very little of it could have gone into ice cream at 
the International plant. This was not true in the case of cream from 
approved sources which could have been used in the manufacture 
of ice cream. 

The practicalities of the situation were that the market administra- 
tor was trying to verify the classifications of milk and milk equivalents 
of cream that were reported by a number of handlers as III-C on the 
basis of utilization statements to this effect by International. Under 
the order as originally issued and as amended, the market administra- 
tor not only had the authority but the duty of verifying the reports. 
There were handlers so reporting in addition to petitioners. Faced 
with reports by handlers of considerably more Class III—-C than could 
be allowed, the market administrator had to do the best he could. 
While the disposition of the complex problem may not be completely 
symmetrical as to all the milk and cream involved, we cannot find that 
it was not “in accordance with law.” The petitioners themselves do 
not present a completely consistent front on the score of selective classi- 
fication, for example, since they do not contend for the allocation to 
their cream and milk of butter used in the making of ice cream at the 
International plant, which would seem logical if a program of pure, 
unadulterated selective classification were available to petitioners as 
a matter of law. 

Petitioners claim now in these proceedings that some of the Dell- 
wood and Schoharie milk was shipped from International in the form 
of cream or in “homo.” The argument is that International would 
then be the first cream plant, that if “homo” is not a III-C product, 
it is cream or milk, and that the cream and “homo” shipped were made 
into ice cream at other plants and that use of such plants is permissible 
as a basis of classification under the order. The utilization statements 
and the reports indicate a claimed Class ITI-C use by /nternational. 


1 Petitioners (Dellwood and Schoharie) position seems to be that the milk used in ice 
cream at the International plant was first separated into cream (R. p. 24). If such were 
the case, the plant records indicating amounts of cream butterfat used for ice cream would 
presumably include this cream, all of which (except for the deductions of Tuscan and 
Glendale cream) was allocated to cream from approved sources including petitioners. To 
consider some of this butterfat now as coming from pettiioners’ milk would necessitate a 
readjustment of the allocation to cream from approved sources. 
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The auditor was told that the milk was used in ice cream at the Inter- 
national plant. I am afraid that it is inappropriate for me in these 
proceedings to give consideration to bases for classification that have 
not been previously raised and passed upon administratively, if peti- 
tioners are now in a position, which I doubt, to urge different bases for 
classification than those reported or claimed previously. The record 
reveals that while some cream and, of course, homo, left the Interna- 
tional plant and may have been made into ice cream at other plants, 
there are no books or records showing the origin of the cream or homo. 
I have not been given any principle by petitioners that would compel 
as a matter of law a discovery of the utilization of the cream and homo 
shipped from International when there is no satisfactory evidence as 
to what part, if any, of the cream and homo shipped came from peti- 
tioners’ milk, 

Petitioners have another grievance in that they seek Class III-C for 
some cream that they contend did not come to the International plant 
but went directly from the 60th Street Station in the City of New York 
to Country Club and Costa. The auditor and the market administrator 
allowed as Class III-C the cream for which there were supporting 
tickets or documents showing the direct movement claimed. The audi- 
tor was diligent in searching for such documents. Oral testimony 
either to the market administrator or in this proceeding is not an ade- 
quate substitute for the keeping of records from which the classifica- 
tion claimed can be verified. Hogansburg Milk Company, Inc. v. 
Marvin Jones, War Food Administrator, U. 8. District Court, N. D. 
N. Y., March 16, 1946,* affirming Jn re Hogansburg Milk Company, 
Ine., 4 A. D. 285 (1945). 

Additional questions raised by petitioners relating to both this period 
and the later period are considered after discussion of the issues relat- 
ing only to the period March 1941 through August 1941. 


March 1941-August 1941 


After February 1941 for the remainder of the time in controversy, 
petitioners’ cream was prorated over all classifications at the Interna- 
tional plant. Petitioners argue that this cream was purchased and 
used by Town Talk in ice cream and homo, that it was kept entirely 
separate from the cream purchased and handled by International and 
that specific use of this cream wasestablished. In addition, it is argued 
that selective classification had to be'allowed on this cream and that 
the order did not specifically provide for proration until July 1, 1941. 
Certainly the evidence reveals that there could be no satisfactory veri- 
fication from books and records at the plant that separate handling and 


*Published in 6 A. D. 1036.—Ed. 
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use were maintained. The order provides for verification of records 
rather than the taking of oral statements. See Hogansburg decision, 
supra. Because selective classification might have been allowed for 
handling transactions prior to March 1, 1941, although not provided 
for in the order, is not to say that petitioners and other handlers 
acquired a legal right to the continuance of the practice. And since 
specific use, despite petitioners’ claims as to separate purchase, han- 
dling and use by Town Talk, could not be verified from the records at 
the International plant, we do not see how petitioners were damaged 
by the pro rata method of allocation used by the market administra- 
tor, certainly a reasonable and fair method of allocating the classifica- 
tions or utilizations at the plant. 

Other claims of petitioners for IITI-C classifications for cream dur- 
ing this time are answered either in the conclusions as to claims for 
the time September 1938 through February 1941 or below in the treat- 
ment of contentions applicable to both periods. 


Delay 

Understandably, petitioners make the point that the market ad- 
ministrator’s audit of July and August, 1941, and his later adjustments 
in their accounts with him came a considerable time after the transac- 
tions involved. They point to section 927.5 (b) of the order which 
stated that verification of reports was to be made “promptly” and they ° 
draw the conclusions that the verifications were not made promptly 
and therefore the adjustments or assessments are not “in accordance 
with law.” There can be no quarrel with the desirability of expedi- 
tious accounting under the order both from the producer and handler 
standpoints. Study of the promulgation history of the order leads, 
however, to the belief that the prompt verification required was to 
assure producers that they would promptly receive the payments they 
were entitled to under the order. If handlers under any circumstances 
can fail to pay the order prices because of delay in verification, the 
delay here is not legally unreasonable under the circumstances. Part 
of the time the order was in suspension and a considerable part of the 
delay was apparently caused by the failure of International to make 
its records available when an auditor visited the plant in 1940. Added 
to these factors was the comprehensive job of bringing some order out 
of the somewhat casual reporting of III-C by International to a num- 
ber of handlers under the order, to say nothing of the many other 
verification duties of the market administrator under the order. 


Homo 


There need be no extended discussion of petitioners’ reliance upon 
“homo” as an homogenized mixture and therefore III-C under the 
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order. “Homo” was standardized homogenized cream. It could be 
used for many of the purposes of light cream.” The term “homoge- 
nized mixture” as used in the order ** and as always construed * means 
ice cream mix, or mix, which is the complete mixture of ingredients 
which when frozen is known as ice cream. There is no practicable use 
for such a mix except for freezing as ice cream. Some plants such as 
International sell ice cream mix unfrozen to small ice cream manu- 
facturers who freeze it. Classification of homogenized mixtures or 
ice eream mix in the same category as frozen desserts was done so as 
not to place the manufacturing and sale of the mix at a disadvantage 
with the manufacturing of ice cream. In the Renken decision, supra, 
the court said (page 336) : “It is clearly shown by the record of public 
hearings that an homogenized mixture is 2 mixture of milk or cream, 
which has been run through an homogenizer, and to which has been 
added sugar, or some other form of flavoring, and which is used in 
the manufacture of ice cream. The common trade-name of which is 
‘ice cream mix.’” [Emphasis supplied. ] 


Summary 

We conclude, then, that petitioners have not succeeded in establish- 
ing that the market administrator’s actions protested are not “in 
accordance with law.” In reaching this result, we have attempted to 
evaluate in this decision all the invalidities seriously urged by peti- 
tioners. There are a few other points mentioned by petitioners at 
various stages in the proceedings but none of these would make any 
difference in the decision and we do not consider it necessary to search 
these out and to elaborate upon them. 


ORDER 


In view of the foregoing, the relief requested by the petitioners is 
denied and the petitions are dismissed. 

Copies hereof shall be served by registered mail or in person upon the 
petitioners or their counsel of record, the Dairy Branch, Production 
and Marketing Administration, and the market administrator for 
Order No. 27, as amended. 


2R, pp. 72, 296. 

% See e. g., Exhibit 39, definition of Class II-B, promulgation record for order effective 
September 1, 1938, Docket A-71—O-71. 

“RR. p. 63. 
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(A. D. 1655) 


In re ALLEN Mix Co., e¢ al. AMA Doc. No. 74-29. Decided Decem- 
ber 15, 1947. 


6 A. D. 
















Petition for Relief Dismissed 





Since petitioners failed to show that certain amendments to the Columbus milk 
marketing order providing for floor prices are invalid, the relief requested by 


them is denied and their petitions are dismissed.* 







Order No. 74—Validity of Amendments—Floor Prices 


Where handlers questioned the validity of certain amendments to Order No. 74 
regulating the handling of milk in the Columbus, Ohio, marketing area on 
the grounds that: (1) floor prices provided in the amendments are not 
authorized by the act and constitute guaranteed prices for the months 
specified and these prevent the Secretary from complying with the require- 
ment of the act of changing prices as circumstances warrant; and (2) such 
prices constitute support prices not authorized by the aet, but are authorized 
only to valorize milk under the Steagall amendment, it is held that: (1) the 
act authorizes either formula pricing or flat minimum prices, and the speci- 
fication of a flat minimum or floor price in conjunction with a formula is per. 
missible to achieve the economic purpose provided for in section 8e (18) of the 
act; (2) the amendments do not preclude the Secretary from calling an 
amendment hearing and changing the floor prices or any prices because of cir- 
cumstances unforeseen at the time of the issuance of the amendments in 
question, and (3) the amendments constitute the direct fixing of minimum 
prices to be paid by handlers, one of the primary functions of all milk orders 
under the act, and have no relationship to the Steagall amendment.* 

Dargusch, Caren, Greek & King of Columbus, Ohio, for petitioners. Mr, Julius 
C. Krause and Mr. John C. Liebert for Dairy Branch, Production and Mar- 
keting Administration. 


Decision by Thomas J. Flavin, Judicial Officer 
























DECISION AND ORDER 






This is a proceeding pursuant to Section 8c (15) (A) of the Agri- 
cultural Adjustment Act (1933), as amended and as reenacted and 
amended by the Agricultural Marketing Agreement Act of 1937 (7 
U. S. C. 1940 ed. 601 e¢ seg.). The petitioners are handlers subject to 
Order No. 74 issued under the act. Order No. 74 regulates the han- 
dling of milk in the Columbus, Ohio, marketing area. Petitioners 
filed a petition on July 8, 1947, attacking the validity of an amend- 
ment to Order No. 74 effective July 1, 1947. Due to amendment of 
the petition and a stipulation, no hearing was held and the sole issue 
in this proceeding at this stage is described in the stipulation as fol- 














lows: 


*Reference to other points involved in this case will be found Im Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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“The only issue to be decided in this proceeding is whether the Secretary of 
Agriculture had authority, as a matter of law, to include the contested amend- 
ment as a part of the pricing provisions of Order No. 74. It is not contended by 
the petitioners that the issuance of the contested amendment was unlawful 
because of (1) insufficiént notice of proposed rule making, (2) insufficient sup- 
porting evidence in the record of the promulgation hearing as the result of which 
it was issued, or (3) any procedural reason.” 


In accordance with the stipulation, the parties submitted briefs directly 
to me and a tentative decision was issued on November 7, 1947. Peti- 
tioners filed exceptions to the tentative decision. 


FINDINGS OF FACT 


1. Petitioners in this proceeding, all handlers under Order No. 74, 
are: 
Allen Milk Co. 
The Borden Company, d. b. a. Hamilton Milk Company 
The Borden Company, d. b. a. Moores & Ross 
Derrerfield Farms Dairy 
Diamond Milk Products, Ine. 
Distelhorst Milk Co. 
Fairmont Foods Ine. 
Frecker’s Ice Cream Company 
Gabel Dairy 
Home Producers Milk Co. 
Isaly’s, Ine. 
A. Keller and Son Dairy 
Mar-Ber Farms 
McClish Dairy 
Model Dairy Products Company 
Pailet Milk Company 
Pestel Milk Company 
Richer Dairy Products Co. 
Timmons Dairy 
Westerville Creamery Co. 
Wetherell Dairy 
Young’s Dairy 


2. Section 974.5 (b) of Order No. 74 as amended effective July 1, 
1947, after notice and hearing, provides as follows: 


“(b) Class I milk, Class II milk, and Class III milk prices.—Subject to the pro- 
visions of paragraphs (d) and (e) of this section, the minimum prices per 
hundredweight to be paid by each handler for skim milk and butterfat in producer 
milk received at his fluid milk plant and classified as Class I milk, Class II milk, 
and Class III milk, respectively, shall be determined by adding the appropriate 
amounts set forth in the following schedule to the basic formula prices per 
hundredweight of skim milk and butterfat, respectively, for the delivery period: 
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a 
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Provided, That in no event shall the price of skim milk or butterfat in any such 
class be lower, respectively, than the skim milk and the higher butterfat prices, 
in Class IV milk; And provided further, That for the month of August 1947, the 
prices per hundredweight for skim milk and butterfat in Class I milk shall not be 
less than $1.175 and $87.61, respectively, and in Class II milk not less than $1.105 
and $82.40, respectively ; and for the months of September, October, November, 
and December, 1947, such prices for skim milk and butterfat in Class I milk shall 
not be less than $1.298 and $96.79, respectively, and in Class II milk not less than 
$1.228 and $91.58, respectively: And provided also, That the prices per hundred- 
weight for skim milk and butterfat in Class I milk and Class II milk for January 
1948 shall not be less than the December 1947 prices of skim milk and butterfat 
in such classes minus $0.123 and $9.18, respectively, and such prices for February 
1948 shall not be less than such prices for January 1948 minus $0.123 and $9.18, 
respectively.” 

3. Petitioners contend that the Secretary is without authority 
under the act to include the latter two of the three provisos in section 
974.5 (b) quoted above. 


CONCLUSIONS 


There is neither evidence nor allegation in this proceeding to the 
effect that the flat minimum prices prescribed in the contested amend- 
ment have become applicable or that there is any reasonable prospect 
that they will become applicable. As far as any damage to petitioners 
is concerned, the question presented seems merely academic. If such 
should be the case, it is doubtful that petitioners have a justiciable 
question of which we should take cognizance in this proceeding. But 
this particular point is not raised on the record and we shall proceed 
then to consider the sole issue which is the naked question of statutory 
power or authority. 

Section 8c (5) of the act, which prescribes the contents of marketing 
orders, reads in part as follows: 

“(5) In the case of milk and its products, orders issued pursuant to this section 
shall contain one or more of the following items and conditions, and (except as 
provided in subsection (7) ), no other. 

“(A) Classifying milk in accordance with the form in which or the purpose for 
which it is used, and fiving, or providing a method for fixing, minimum prices for 
each such use classification which all handlers shall pay... .” [Emphasis 
supplied. ] 
774014483 
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For years prior to the adoption of formula pricing, milk orders and 
amendments issued under the act prescribed flat minimum prices to be 
paid by handlers subsequent to the issuance of the orders or amend- 
ments. Sometimes the minimums differed seasonally.? I do not see 
why the providing of a flat minimum or floor price to come into opera- 
tion if formula pricing should carry prices below the floor price should 
be considered unauthorized by the statute or unlawful. In issuing the 
protested amendment, the Secretary found, on the basis of evidence 
adduced at the amendment hearing, that the amendment tended to 
effectuate the purpose of the act and there is no issue as to the sufficiency 
of the evidence or to the adequacy of the finding. 

Petitioners contend that the flat minimum prices are cut loose from 

all standards laid down in the act and that they are not based upon 
parity described in section 2 of the act nor upon the factors-set out in_ 
section 8c (18) of the act. Section 8c (18) in part says: 
“. . . Whenever the Secretary finds, upon the basis of the evidence adduced at the 
hearing required by section 8b or 8c, as the case may be, that the prices that will 
give such commodities a purchasing power equivalent to their purchasing power 
during the base period as determined pursuant to section 2 and section Se are 
not reasonable in view of the price of feeds, the available supplies of feeds, and 
other economic conditions which affect market supply and demand for milk and 
its products in the marketing area to which the contemplated agreement, order, 
or amendment relates, he shall fix such prices as he finds will reflect such factors, 
insure a sufficient quantity of pure and wholesome milk, and be in the public 
interest. Thereafter, as the Secretary finds necessary on account of changed 
circumstances he shall, after due notice and opportunity for hearing, make 
adjustments in such prices.” [Italics supplied.] 


The prices attacked were expressly based upon section 8c (18) factors.* 
Petitioners claim that by prescribing the flat minimum prices in 
advance the Secretary has precluded himself from fulfilling the statu- 


1 See, e. g., the milk orders in 7 CFR, Chap. IX. 

4 See, e. g., § 904.5 (b), 7 CFR, Chap. IX, 1939 Supp. 

3 The final decision of the Secretary in the promulgation proceeding gave the following 
reasons and basis for the conclusions reached with respect to the need for floor prices (12 
F. R. 4147, 4150) : 

“Under the conditions of maximum milk production during the war, production shifted 
to the spring months when production costs are at their lowest level. To halt and reverse 
this trend requires definite assurance that fall and winter prices will be substantially 
higher than during the flush season. Shifting to increased fall milk production involves 
substantially additional costs. These costs include breeding difficulties, additional feeding 
and the cost of purchasing additional fall freshening cows. It is too late to adjust 
breeding programs for increased milk production this fall. Extra feeding and special care 
of spring freshened cows will be necessary, therefore, to increase the supply of milk during 
the coming fall. Over a period of time the seasonal class price differentials over basic 
prices should provide the necessary higher prices during the short production season as 
compared with the flush season. However, this year under present abnormal postwar 
market conditions producers are in need of more assurance as to the extent of the sea- 
sonal swing in milk prices than is afforded by the pricing formula alone in order that 
they may now plan for this year’s fall and winter production. This will be accom- 
plished by establishing ‘floor prices’ during the fall of 1947 and the early months of 1948, 
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tory requirement of changing prices as circumstances warrant. 
Petitioners refer to the last sentence of section 8c (18) quoted above, 
“Thereafter, as the Secretary finds necessary on account of changed 
circumstances he shall, after due notice and opportunity for hearing, 
make adjustments in such prices.” Petitioners have devoted their 
exceptions to the tentative decision almost entirely to this argument. 

Petitioners pose the dilemma that either the Secretary has prevented 
himself from complying with the statutory mandate quoted by guaran- 
teeing prices he cannot change, or that the producers have been misled 
because they think that the flat minimum prices are “guaranteed” 
prices. I do not believe that the second horn of the dilemma is one 
that petitioners can use because they are handlers without any 
justiciable concern in any alleged misleading of producers. As to the 
first horn of the dilemma, it turns out to be upon analysis one of those 
“if” situations, namely that the fixing of floor prices for a future period 
is unlawful as binding the Secretary to prices which would not be 
lawful 7f conditions should subsequently so change as to compel the 
Secretary to make adjustments in the prices. Thus petitioners are 
piling academic question upon academic question. As has been ob- 
served, there is not even an allegation that the floor prices have become 
operative or will ever become operative and there is no intimation that 
conditions have so changed since the issuance of the amendment as to 
require, or even to warrant, any adjustment in the floor prices. This 
being the case, it is scarcely necessary in a proceeding of this kind, and 
perhaps inappropriate, to delve into such a theoretical problem. 
Suffice it to say (1) that the flat minimum prices protested were fixed on 
the basis of appraisal of conditions disclosed by the promulgation 
record and (2) that I do not know of anything which would prevent 
the Secretary from calling an amendment hearing subsequently and 
changing the floor prices or any prices if he should find it necessary 
to do so because of circumstances unforeseen at the time of the issuance 
of the amendment. 


The level of ‘floor prices’ for the fall and winter months should be substantially higher 
than the prices prevailing during May and June to emphasize the seasonal factor of milk 
pricing and to assure farmers of higher prices during the season when an increase in milk 
production is most needed by the market. 

“A Class I floor price beginning August 1, 1947, of $4.20 and increasing to $4.64 (ap- 
proximately 1 cent per quart below November 1946) for the period September through 
December, 1947, will assure prices to producers well above the May and June level of 
prices and should result in increased production for this fall and winter. The relationship 
of the Class II price to the Class I price should be maintained substantially the same 
as under the current order. Following a seasonal pattern, the drop from December, 1947, 
to January, 1948, should not exceed 44 cents per hundredweight (approximately 1 cent per 
quart) and any further drop which might be indicated by the formula for February 
should be limited to not more than 44 cents. The limitation of any price decrease from 
December to January and January to February will prevent any precipitous price drop 
immediately following the period for which greater production is to be encouraged.” 
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(Administrative Procedure Act) 


Petitioners view the flat minimum prices as “support” prices not 
authorized by the act but authorized only under the so-called Steagall 
amendment (15 U. S. C. 713a-8). “Support” prices as commonly 
understood and as provided for by the Steagall amendment are price 
levels which the Government undertakes to maintain by Government 
purchases, loans, etc., if prices in the market place fall below or threaten 
to fall below the support levels. The contested amendment is the direct 
fixing of minimum prices to be paid by handlers which is one of the 
main functions of all milk orders under the act. 

Another objection of petitioners is that the contested amendment 
_ amounts to “speculation” because it fixes prices in advance. This 
charge seems somewhat out of line with the only issue present since 
there is no question raised as to the sufficiency of the evidence to sup- 
port the contested amendment. Furthermore, all milk orders and 
amendments under the act are prospective in effect and operate in the 
future. Inevitably some forecasting must be done, especially when 
the time-consuming procedures of notice, hearing, evidence, arguments, 
etc., must be gone through before an order can be issued or changed 
by amendment. 

In summary, petitioners dislike pricing terms which provide flat 
minimums as well as formula pricing. But they have not advanced 


any arguments that are persuasive of the dlegality of any such pro- 
visions. 


ORDER 


Accordingly, the relief requested by petitioners is denied and the 
petition is dismissed. 

Copies hereof shall be served upon the parties or their counsel of 
record by registered mail or in person. 


(A. D. 1656) 


In re Marker Acencies aT Omana Unton Srockx Yarps. P&S Doc. 
No. 143. Decided December 8, 1947. 


Petition for Modification of Rates and Charges Granted—Effective Date of 
Order—Section 4 (c) of Administrative Procedure Act 


Rendition of the new service set out herein by respondents is authorized, and 
the rates therefor set out herein become effective for a period of one year 
from the effective date of this order, and since good cause exists, in con- 
formity with section 4 (c) of the Administrative Procedure Act, this order 
shall become effective 5 days after service thereof upon respondents.* 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Mr. Elmer J. Scott for Livestock Branch, Production and Marketing Administra- 
tion. Mr. H. C. McKelwie, of Omaha, Nebraska for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
SUPPLEMENTAL ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S. C. 181 e¢ seg.), in which rates and charges 
were prescribed for the respondents by an order dated November 19, 
1926. The rates and charges thus prescribed have been modified from 
time to time, and the respondents are now charging certain temporary 
rates, which are due to expire March 22, 1948 (6 A. D. 181). 

On October 27, H. C. McKelvie, doing business as Omaha Pure Bred 
Sales Company, one of the respondents, filed a petition requesting a 
modification of the schedule of rates and charges of respondents’ to 
provide for the addition of the following: 


AUCTION SELLING SERVICE 
For Pure Brep Livestock 


Commission charge for the auction selling of pure bred livestock, together with 
the furnishing of services incidental thereto, shall be as follows: 


a SU: CRN tinea tires eee Ne ig eg 5% of Gross Selling Price 

5% of Gross Selling Price 

sheen a ss or Se 5% of Gross Selling Price 

Yardage rates of the Union Stock Yard Company, Omaha, Nebraska, and adver- 
tising, as requested, at cost, will be in addition to the above commissions. 

Notice of the petition for modification was published in the Federal 
Register on November 13, 1947 (12 F. R. 7404), and no protests have 
been filed. 

The answer of the attorney for the Production and Marketing 
Administration states that there is a need for the new service and 
recommends a special tariff provision for it. The answer further 
states that the Production and Marketing Administration is without 
experience to determine what the altitude of the charge for the new 
service should be and suggests, therefore, that the new service be 
authorized and that the charges requested in the petition be put into 
effect on a temporary basis. 

Accordingly, the rendition of the new service, set out above, by the 
respondents is authorized, and the rates set out above, therefore, shall 
be in effect for a period of one year from the effective date of this 
order, The petitioner, H. C. McKelvie, shall publish and file a tariff 
containing the rates set out above. The petitioner shall file the same 
type of reports as is required of market agencies generally at the 
Omaha Union Stock Yards by the order of March 20, 1947. 
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The petitioner also requests, and the Production and Marketing 
Administration recommends, that the effective date of this order not 
be deferred for 30 days. Section 4 (c) of the Administrative Procedure 
Act permits such orders to be made effective in less than 30 days upon 
good cause found and published with the order. The Production and 
Marketing Administration states that in its opinion it would be unde- 
sirable to defer the availability of the new service to the public until 
30 days after an order is served upon the respondents. It appears, 
therefore, that good cause exists for making this order effective in less 
than 30 days after service thereof upon respondents. Accordingly, 
. this order shall become effective 5 days after service thereof upon the 
respondents. 

Copies hereof shall be served upon the respondents and upon the 
petitioner. 


(A. D. 1657) 


In re Market AGencies AT Forr Wortu Srockyarps. P&S Doc. No. 
445. Decided December 9, 1947. 


Petition for Modification of Rates and Charges Granted—Effective Date of 
Order—Section 4 (c) of Administrative Procedure Act 


Respondents’ petition for modification of present rates and charges granted, and 
since good cause exists, in conformity with section 4 (c) of the Administra- 
tive Procedure Act, this order shall become effective on January 1, 1948, 
and not to be deferred for 30 days, after service thereof upon respondents.* 


Mr. Elmer J. Scott for Livestock Branch, Production and Marketing Adminis- 
tration. Mr. Odus Smith and Mr. H. P. Hutchens, both of Fort Worth, Texas, 
for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921 (7 U. S. C. 181 et seg.), in which temporary rates were pre- 
scribed by the Secretary of Agriculture by orders dated August 18, 
1946 (5 A. D. 599), and December 27, 1946 (5 A. D. 892). The tem- 
porary rates and charges now in effect in accordance with the two or- 
ders referred to will expire December 31, 1947, by virtue of an order 
dated May 23, 1947 (6 A. D. 427). 

On October 24, 1947, the respondents filed a petition for modifica- 
tion in which increases in certain of its rates and charges were re- 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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quested, and authority was requested to add a new definition which 
would modify the basis upon which charges are assessed for bulls. 
Notice of the petition was published in the Federal Register on No- 
vember 7, 1947 (12 F. R. 7288), and no protests have been received. 

The answer of the attorney for the Production and Marketing Ad- 
ministration states to what extent certain operating expenses have 
increased and recommends that the increases sought by the respond- 
ents be made effective on a temporary basis beginning January 1, 1948, 
at which time the present temporary rates of respondents are due to 
expire, and that such increases remain in effect until and including 
December 31, 1948. The answer also recommends that the respondents 
be required to continue filing semi-annual reports as they have done 
heretofore pursuant to the provisions of previous orders. 

The respondents shal] re-publish and file their entire tariff. The 
new tariff shall contain the new definition for bulls set out below, the 
present rates not changed by this order, and in addition thereto, the 
following rates and charges: 


ARTICLE I—DEFINITIONS 


Bulls are uncastrated male animals of the bovine species weighed in drafts, 
averaging 800 pounds or over. 


ARTICLE II—CATTLE AND CALVES 


BULLS: 
One head or more $1.25 per head 
CALVES: 
Consignments of one head and one head only__---------~-- .60 per head 
Consignments of more than one head: 
First 15 head in each consignment 40 per head 
Each head over 15 in each consignment 
CATTLE: 
Consignments of one head and one head only 
Consignments of more than one head: 
First 15 head in each consignment 
Each head over 15 in each consignment .80 per head 
HOGS: 
Consignments of one head and one head only .45 per head 
Consignments of more than one head: r 
First 40 head in each consignment .30 per head 
Each head over 40 in each consignment .25 per head 
SHEEP: 
Consignments of one head and one head only 40 per head 
Consignments of more than one head: 
First 10 head in each 300 30 per head 
Next 50 head in each 300 15 per head 
Next 60 head in each 300 10 per head 
Next 130 head in each 300 .06 per head 
Next 50 head in each 300. .05 per head 
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ARTICLE III—ExTRA SERVICE CHARGES 


The following extra service charges are applicable: 
On all sales and/or purchases where more than three (3) drafts are neces- 
Sary or requested, a charge of 25¢ per draft in excess of three (3) shall 


For each additional check, each additional account sale, each proceeds de- 
posit, or bank credit over one (1) per owner. 


ARTICLE IV 


(a) Breeding animals, other than those commonly known as stockers: 
5% of each gross sale price, not to exceed $5.00 per head: 
(b) At exhibitions: Food animals, stocker, feeders, other than sorts 
sold on open market, per head: 
Cattle and/or calves 
Swine: Hogs-pigs 
et DROE BORt8 neice cccemaanneekneesaees si 


ARTICLE VI 


For clearing out of stockyards livestock not consigned to or sold by clearing 
agency to party for whom cleared, one-third the charge as if purchased. 

For the resale of any livestock purchased on the market and remaining in the 
stockyards, rates provided in Article II, will be assessed. 

On livestock sold or purchased in the country to be weighed on the Fort Worth 
Stock Yards through market agency, the same commission charges will apply 
as though sold or purchased by the market agency on the Fort Worth Stockyards. 

Brand inspection (cattle) 5¢ per head. 

The foregoing rates shall remain in effect until and including De- 
cember 31, 1948, unless hereafter extended or modified by subsequent 
order. The respondents shall continue to file semi-annual reports as 
heretofore, in accordance with the provisions of previous orders. 

As indicated by the notice published in the Federal Register on 
April 8, 1947 (12 F. R. 2319), the general policy will be to comply with 
the provisions of section 4 of the Administrative Procedure Act in 
connection with the issuance and effective date of rate orders, except in 
extremely urgent situations. That notice informs affected persons 
that petitions for extensions or modifications of established rates 
should be filed not less than 60 days prior to the effective date desired 
by petitioners for requested rates in order to allow compliance with all 
of the requirements of section 4 of the Administrative Procedure Act. 
The respondents filed their petition for modification more than 60 
days prior to the desired effective date of January 1, 1948. However, 
the entry of this order has been unavoidably delayed and it is now 
impossible to make the order effective on January 1, 1948, and at the 
same time effective 30 days after service upon the respondents. The 
present temporary rates of the respondents are due to expire on De- 
cember 31, 1947, and it is desirable that the moditied rates provided 
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for herein should become effective upon the expiration of the present 
temporary rates. No protests were made to the modification requested 
by the respondents. Therefore, it is found that good cause exists 
for making this order effective on January 1, 1948, which will be less 
than 30 days after the service hereof upon the respondents. Accord- 
ingly, this order shall become effective on January 1, 1948, and copies 
hereof shall be served upon the parties. 


(A. D. 1658) 
P&S 





In re Market Acencigs at St. Louis Nationa Stock Yarps. 
Doc. No. 383. Decided December 30, 1947. 


Modification of Rates and Charges—Effective Date of Order—Section 4 of 
Administrative Procedure Act 


Respondents’ petition, filed November 13, 1947, for modification of certain of its 
rates and charges as set out herein granted, and the separate category and 
rates for immediate slaughter sheep and cattle be put into effect on a 
temporary basis for a period of one year, subject to the conditions recited 
in the order of September 17, 1946, with reference to the filing of reports 
and reduction in rates, and in the absence of facts warranting a departure 
from the 30 day period of deferred effectiveness generally required by section 
4 of the Administrative Procedure Act, the rates prescribed shall become 
effective 30 days after service upon respondents.* 

Mr. Elmer J. Scott for Livestock Branch, Production and Marketing Administra- 

tion. Messrs. W. R. Huitt, H. D. Wright, and S. P. Knowles, all of National 

Stock Yards, Illinois, for respondents. 





Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 





This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U. S. C. 181 e¢ seqg.), in which reasonable rates 
and charges were prescribed for the respondents by orders dated Feb- 
ruary 28, 1933, November 5, 1936, and December 6, 1937. By supple- 
mental orders entered from time to time, the last one of which was 
dated August 15, 1947 (6 A. D. 770), the three orders referred to have 
been suspended and the respondents have been permitted to assess and 
collect higher rates than the maximum prescribed in the three prior 
orders. ‘The temporary rates and charges now in effect for respond- 
ents are due to expire on September 17, 1948. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Kd. 
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A petition for modification of certain of the rates and charges of 
the respondents was filed on November 13, 1947, by the St. Louis Live 
Stock Exchange, on behalf its members, the Producers Live Stock 
Association, and the Farmers Live Stock Commission Company. No- 
tice of the petition was published in the Federal Register on December 
2, 1947 (12 F. R. 8026). In response to that notice several respond- 
ents, who are not members of the St. Louis Live Stock Exchange, 
appeared and joined in the petition filed November 13, 1947, but 
requested that provision be made for an additional category applicable 
to sheep and cattle purchased for immediate slaughter. 

One of the respondents, in addition to its request for a separate 
‘charge for immediate slaughter of cattle added the following: “In 
no event is this letter (addressed to the Hearing Clerk and filed 
December 16, 1947) to be construed that we waive the right to make 
the present service charge of $15 per single deck car and $25 for 
double deck car in connection with the handling, loading, and shipping 
supervision on calves sold to be shipped out by rail”. 

The answer, filed by the attorney for the Production and Marketing 
Administration, states that the respondents have been filing reports 
periodically showing the results of their operations under existing 
rates. On the basis of the information contained in those reports, 
the Production and Marketing Administration recommends that the 
rates and charges proposed in the petition, filed November 13, 1947, 
and the separate category and rates for immediate slaughter sheep 
and cattle be put into effect on a temporary basis for a period of one 
year, subject to the conditions recited in the order of September 17, 
1946,* with reference to the filing of reports and reduction in rates 
upon the basis of the information contained in such reports. 

Accordingly, the respondents shall republish and file their entire 
tariff providing for the following rates and charges: 


SECTION A—DEFINITIONS 


(1) 


A CONSIGNMENT, for the purpose of assessing selling charges; is all the live- 
stock of one species—cattle, calves (or bulls weighing 900 lbs. or more) to be 
considered as separate species, belonging to one owner and delivered to one 
market agency to be offered for sale during the trading hours of one day. 


(2) 


A CONSIGNMENT, for the purpose of assessing buying charges on a commission 
basis; is all the livestock of one species—cattle, calves (or bulls weighing 900 
lbs. or more) to be considered as a separate species, bought by any one buying 


*5 A. D. 679.—Ed. 
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agency for any one principal from any one market agency or from any one dealer 
but shipped or delivered to one person on one market day. 


(3) 











A WEIGHT DRAFT, for the purpose of assessing extra service charges, is all 
those animals in one consignment weighed as a single sales or purchase classi- 
fication. 






(4) 









A PERSON, is an individual, a partnership, a corporation, and/or association of 
any such acting as a unit. 






(5) 










CATTLE, are animals of the bovine species, weighed in drafts, wherein the aver- 
age weight of the animals is more than 400 lbs. 






(6) 







CALVES, are animals of the bovine species, weighed in drafts, wherein the aver- 
age weight of the animals is 400 Ibs. or under. 







(7) 





BULLS, are uncastrated male animals of the bovine species, weighed in drafts, 
wherein the average weight of the animals is 900 lbs. or more. 






(8) 






HOGS, are all swine, irrespective of weight. 


(9) 







SHEEP, are animals of the ovine species, irrespective of weight, including goats. 







(10) 






RESALES: A resale consists of livestock purchased on this market, which, 
without having been removed from the market, is resold for the account of the 
purchaser, provided such purchaser is registered as a market agency or dealer 
with the Packers and Stockyard Division and is operating as such at the St. 
Louis National Stock Yards. 












SECTION B—SELLING CHARGES 









CATTLE: 
Consignments of one head and one head only____------_-__- $1. 10 per head 
Consignments of more than one head: 
First 15 head in each consignment___-----___.-___---_ . 90 per head 
Each head over 15 in each consignment___--___-__-___ . 80 per head 
CALVES: 
Consignments of one head and one head only____-------_-- . 60 per head 
Consignments of more than one head: 
First 5 head in each consignment____------__---__---___ . 50 per head 
Next 10 head in each consignment_______..______-_-_-- . 40 per head 






Each head over 15 in each consignment______-.-__--_ . 35 per head 





1136 PACKERS AND STOCKYARDS ACT, 1921 
(Administrative Procedure Act) 


BULLS: 
Bulls, 900 lbs. and over 
HOGS: 
Consignments of one head and one head only 
Consignments of more than one head: 
First 10 head in each consignment 
Next 15 head in each consignment 
Each head over 25 in each consignment 
SHEEP: 
Consignments of one head and one head only. 
Consignments of more than one head: 
First 10 head in each consignment 
Next 50 head in each consignment 
Next 60 head in each consignment 


$1. 25 per head 
. 55 per head 
. 35 per head 
. 28 per head 
. 23 per head 
. 50 per head 
. 32 per head 


. 20 per head 
. 10 per head 


Each head over 120 in each consignment . 05 per head 


The maximum charge on each separate straight single deck car of single own- 
ership shall not exceed $18.00. The maximum charge on each separate double- 
deck car of single ownership shall not exceed $24.00. 

NO COMMISSION CHARGED ON DEAD ANIMALS. 


SECTION C—RESALES 
cg Oe $0. 80 per head 
Calves . 35 per head 

. 23 per head 
. 20 per head 


SECTION C—RESALES 


CATTLE OTHER THAN FOR IMMEDIATE SLAUGHTER: 
Consignments of one head and one head only 
Consignments of more than one head: 

First 15 head in each consignment 
Each head over 15 in each consignment 


MAXIMUM :* 
18. 00 per car 


18. 00 for each 


24,000 lb. (plus 10¢ per cwt. for each 100 Ib. over 24,000 Ib.) 
CATTLE FOR IMMEDIATE SLAUGHTER: 
Consignments of one head and one head only 
Consignments of more than one head: 
First 15 head in each consignment 
Each head over 15 in each consignment 
MAXIMUM :* 


1. 10 per head 


. 90 per head 
. 80 per head 


20. 00 per car 
Trucked out or driven out 20. 00 for each 
24,000 lb. (plus 10¢ per cwt. for each 100 Ib. over 24,000 Ib.) 
CALVES (stocker & feeder) : 
Consignments of one head and one head only 
Consignments of more than one head: 
First 5 head in each consignment 
Next 10 head in each consignment. 
Each head over 15 in each consignment 


*See note on p. 1138. 


. 60 per head 


. 50 per head 
. 40 per head 
. 35 per head 
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MAXIMUM :* 


25 double deck 
NA CUNT G8 CRINGE: OU ire ie ccna 18 for each 
17,000 Ib. (plus 10¢ per ewt. for out 100 Ib. over 17,000 Ib.) 
CALVES FOR IMMEDIATE SLAUGHTER: 


{ $18 single deck 


Consignments of one head and one head only___-_--------- . 60 per head 
Consignments of more than one head: 
First 5 head in each consignment_._-----..------.-_--- . 55 per head 
Next 10 head in each consignment_-_------_----~------- . 45 per head 
Each head over 15 in each consignment_---__---_------ . 40 per head 
MAXIMUM :* 

, 30 single deck 
oe aetataemeaneemenenaneedanmenaeaaaaiameenmmaimmnameeenscemmmnaa aes 45 double deck 
ewsetccil cent: cite CTC CRe OUR inns ness ci cineca 30 for each 

17,000 Ib. (plus 20¢ per cwt. for each 100 lb. over 17,000 lb.) 
BULLS: 
ee, ee te ie on ie roe aweenaeecasaedmecnes 1. 25 per head 


(Bulls under 900 Ib., charge cattle rate) 
Maximum rates do not apply to bulls. 


HOGS 
Consignments of one head and one head only___------------- . 55 per head 
Consignments of more than one head: , 
First 10 head in each consignment-_-__-_._-------------.- . 35 per head 
Next 15 head in each consignment___.-.--.__----_------ . 28 per head 






Each head over 25 in each consignment___-----__---_---_ .23 per head 


MAXIMUM :* 


15. 00 single deck 
‘on 00 double deck 
Trucked cut or: driven: O0ts 230s e ected caeabendeminan 15. 00 for each 
17,000 Ib. (plus 10¢ per ewt. for each 100 Ib. over 17,000 Ib.). 
SHEEP OTHER THAN FOR IMMEDIATE SLAUGHTER: 


Consignments of one head and one head only_--------------- . 50 per head 
Consignments of more than one head: 

First 10 head in each consignment____--------_.-_---~- . 32 per head 

Next 50. head in each consignment______--_-----------. . 20 per head 

Next 60 head in each consignment___------------------ . 10 per head 

Each head over 120 in each consignment__-___--------- . 05 per head 

MAXIMUM :* 

; . 24.00 double deck 

saaaseaeaneiaaeameanamatiaiaaiimmenetiaiek mianmaiiiaeiiaia | 18.00 single deck 

‘Pevchked-aut er GriNGR OU. icc pe iiteeinneoe 18. 00 for each 


12,000 lb. (plus 10¢ per ewt. for each 100 Ib. over 12,000 lb.). 
SHEEP FOR IMMEDIATE SLAUGHTER: 


Consignments of one head and one head only__-_------+----- . 50 per head 
Consignments of more than one head: 
First 10 head in each consignment--___------------- _.. .382per head 
Next 50 head in each consignment______---__-___------- . 20 per head 
Next 60 head in each consignment___---------__------~- . 10 per head 
Each head over 120 in each consignment___---_--_------- . 05 per head 


*See note on p. 1138. 
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MAXIMUM :* 
$20. 00 single deck 


30. 00 double deck 


Trucked-out or driven out 18. 00 for each 
12,000 Ibs. (plus 10¢ per cwt. for each 100 lbs. over 12,000 lbs.). 


*NOTE: The maximum charge shall not exceed the per head rate. 

All purchases paid for by a commission merchant or by his shipping clearance, 
whether made by or for a speculator, feeder, farmer, or other person than a resi- 
dent yard trader, shall be deemed a purchase and charged for at above rates. 
Purchaser to pay for all exchange charges and wires incident to credit 
arrangements. 

SECTION E—EXTRA SERVICE CHARGES 


a. The following extra service charges are applicable to each consignment 
(buying, selling and/or resale) : 


Each weight draft after one 
Hach additional check, each additional copy of account sales, each 
proceeds deposit or bank credit over one (1) 

The foregoing rates and charges shall remain in effect for a period of 
one year from the effective date of this order, subject to all the condi- 
tions recited in the order of September 17, 1946, with reference to the 
filing of reports and reduction of rates upon the basis of the informa- 


tion contained in such reports. 

With respect to the service charge by respondents for handling, 
loading and shipping supervision on livestock sold to be shipped from 
the market by rail, the answer of Production and Marketing Admin- 
istration states that there is no provision in any order authorizing 
the assessment of such a charge as to any species of livestock. More- 
over, the St. Louis National Stock Yards Company has on file a tariff 
providing for a charge materially different than that suggested by the 
respondents for the rendition of the same service. The answer also 
states that according to information received by Production and 
Marketing Administration, the respondents are not performing the 
service in question. It would serve no purpose to include in a rate 
schedule for respondents a charge for the rendition of a service which, 
in fact, they do not render. But, if occasions do arise when the re- 
spondents do perform a like service, the answer suggests that the 
charge ought to be the same as that provided for in the tariff of the 
Stock Yard Company. 

In view of the foregoing, the Production and Marketing Adminis- 
tration suggests that no provision be made in this order for the assess- 
ment of a charge by the respondents for handling, loading and ship- 
ping supervision on livestock sold to be shipped from the market by 
rail. Instead, it is suggested that if the respondent affected, still 
desire to have their tariffs provide for such a charge, they petition for 
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authorization. The petition could then be set down for hearing, in 
accordance with the rules of practice, at which hearing the respondents 
would have the opportunity to justify the charge and offer evidence 
on the reasonableness thereof. This suggestion by Production and 
Marketing Administration seems reasonable and it permits the in- 
creased rates sought by the respondents to be made effective without 
delay pending settlement of the issues involved with respect to the 
service charge. Hence, no provision is made herein for the service 
charge referred to. If the respondents affected thereby wish to make 
such a charge, they must petition for authority to do so in accordance 
with the rules of practice. 

Copies hereof shall be served upon respondents. Respondents have 
asked that the rates prescribed herein be made effective before the 
expiration of the 30 day period of deferred effectiveness generally 
required by section 4 of the Administrative Procedure Act. But there 
are not present facts which we consider sufficient to warrant a depar- 
ture from the general rule. Consequently, the rates prescribed shall 
become eflective 30 days after service. 


(A. D. 1659) 


In re Marker AGENCtIEs AT Sioux Crry Stock Yarps. P&S Doc. No. 
308. Decided December 1, 1947. 


Temporary Modification of Rates and Charges 


Upon agreement of the parties respondents are authorized to file a schedule of 
rates and charges as set out in the notice of modification herein referred 
to except that the selling charges shall be as per schedule set out herein. This 
authorization is to become effective on January 1, 1948. Respondents shall 
continue to file quarterly reports as required by previous orders in the 


proceeding. 

Mr. John J. Murray for Livestock Branch, Production and Marketing Administra- 
tion. Mr. Ashley Sellere, of McFarland € Sellers, of Washington, D. C., 
for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
SUPPLEMENTAL CONSENT ORDER 


The respondents are now operating under an order issued on June 2, 
1947 (6 A. D. 526) continuing in effect certain temporary rates and 
charges authorized by previous orders in the proceeding. 

By petition filed on October 31, 1947, the respondents have requested 
both temporary and permanent modification of these rates and charges. 

Notice of this petition for modification was published in the Federal 
Register on November 14, 1947 (12 F. R. 7603). The notice set out in 
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full one of the schedules attached to respondents’ petition (Exhibit I) 
and that part of the alternative schedule also attached to the petition 
(Exhibit IT) which differs from the schedule identified as Exhibit I, 
i. e., selling charges, A, B, and C. 

No interested person has notified the Hearing Clerk of a desire to 
be heard upon the matter. 

An answer filed on November 24, 1947, states that the Livestock 
Branch is not prepared at this time to recommend that respondents’ 
request for permanent relief in the form of a so-called “percentage 
basis” proposal be granted or denied. This answer also states that 
the Livestock Branch opposes respondents’ alternative proposal for 
permanent relief for the reason that the increases petitioned for would 
provide per head revenues in excess of the per head revenues necessary 
to compensate for the increased per head operating costs incident to 
changed conditions. This answer further states that the Livestock 
Branch realizes that because of changed conditions continued opera- 
tion under the rates and charges now in effect may not produce per 
head revenues sufficient to meet reasonable per head costs and reason- 
able per head profit. For this reason, the answer states, the Livestock 
Branch believes that it is desirable that respondents be authorized to 
file a tariff providing for rates somewhat higher than those now in 
effect but lower than those requested in the petition. The answer 
then recommends that the charges set out in Exhibit II attached to 
the petition other than selling charges and the selling charges set out 
in the answer be authorized by an order effective from January 1, 1948, 
to and including the effective date of an order making final disposition 
of respondents’ petition. This recommendation is conditioned upon 
respondents’ agreement to continue to file quarterly reports of volume 
and statistics. 

A reply to answer has been filed in which respondents waive any 
formal objection to postponement of an answer to the request for 
authorization to file a schedule of rates and charges corresponding to 
the schedule attached to the petition and identified as Exhibit I, pro- 
vided such answer shall be filed on or before December 15, 1947. In 
this reply to answer, respondents agree to continue to file quarterly 
reports and indicate that they are agreeable to the order proposed 
by the Livestock Branch. 

Inasmuch as the parties are agreed, respondents are authorized to 
file a schedule of rates and charges corresponding to the rates and 
charges set out in the notice for modification published in the Federal 
Register on November 14, 1947, hereinbefore referred to except that 
the selling charges shall be as follows: 
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SELLING CHARGES 


Cattle 
Consignments of one head and one head only__-------------- $1, 10 per head 
Consignments of more than one head: 
First 15 head in any consignment____--_-----_-_-___- . 90 per head 
Each head over 15 in any consignment__--__--------~- . 80 per head 


Maximum charge on a straight single deck car of cattle of 
single ownership, charges on each car to be computed 
27. 00 per car 


NN isi sesiae ss pt eaoiecmenccena caesar aan Ae a 
Bulls 
Wrenghine: Ger GOU DONmEe =. 5 a ee eee 1, 25 per head 
Calves 
Consignments of one head and one head only__------------ . 60 per head 
Consignments of more than one head: 
First 15 head in any consignment...._.................... . 45 per head 
Each head over 15 in any consignment____---_-------__ . 35 per head 


Maximum charge on a straight single deck car of calves 
of single ownership, charges on each car to be computed 
DODO PONONG as oa ascent eet eos a een oR ee eed 

Maximum charge on a straight double deck car of calves 
of single ownership, charges on each car to be computed 


27. 00 per car 


SODRENIOIS ee ea ee oa 32, 00 per car 
Hogs 
Consignments of one head and one head only__------------ . 50 per head 
Consignments of more than one head: 
First 10 head in any consignment... ....._.._...... . 35 per head 
Next 15 head in any consignment__------____--_--_~~ . 29 per head 
Each head over 25 in any consignment__--__---------~ . 25 per head 
Sheep 
Consignments of one head and one head only_--------__---- . 45 per head 
Consignments of more than one head: 
First 10 head in each 250 head consignment______--__-- . 28 per head 
Next 20 head in each 250 head consignment____--__--__ . 25 per head 
Next 30 head in each 250 head consignment__________ . 20 per head 
Next 40 head in each 250 head consignment_-_.--__ . 08 per head 
Next 150 head in each 250 head consignment__--__-___ . 05 per head 


Maximum charge on a straight double deck car of sheep 
of single ownership, charges on each car to be computed 
DODRIGIOIS 2 ois noo een 23. 00 per car 


Respondents shall continue to file the quarterly reports required 
by previous orders in the proceeding. 

Since the filing of their reply, respondents have agreed informally 
with the Livestock Branch to waive any formal objection to postpone-~ 
ment of an answer to the request for authorization to file a schedule 
of rates and charges corresponding to the schedule attached to the 
petition identified as Exhibit I, provided such answer shall be filed 
on or before January 15, 1948. Accordingly, further action in con- 
nection with respondents’ petition is deferred until January 15, 1948, 


774014—48—_-4 
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or the filing of an amended answer by the Livestock Branch, if that 
action is taken before January 15, 1948. 

The authorization contained herein with respect to rates and charges 
shall be effective on January 1, 1948, and remain in effect until fur- 
ther order. 

Copies hereof shall be served upon the parties by registered mail or 
in person. 





















(A. D. 1660) 


F. A. Apamcrxk v. Scorr Livestock Commission CoMPpANy AND Port 
Crry Srock Yarps Company. P&S Doc. No. 1794. Decided De- 
cember 1, 1947. 


Dismissal—F ailure to Establish Claim for Reparation 


Complaint for reparation dismissed on the ground that complainant failed to estab- 
lish that the cattle consigned by him to respondent for sale on a commission 
basis weighed more and should have sold for a larger amount per pound. 
Complainant’s opinion cannot prevail over the evidence of the actual weights 
and prices per pound, and there is no proof of a mix-up of complainant’s live- 
stock although it was commingled.* 


Mr. F. A. Adamcik, of Angleton, Texas, for complainant. Mr. G. D. Scott, Jr., of 
Houston, Texas, for respondent Scott Livestock Commission Company. Mr. 
J. D. Sartwelle, of Houston, Texas, for Port City Stockyards, respondent. Mr. 
Morris C. Hawkins, Presiding Officer. 


Decision by Thomas J. Flawin, Judicial Officer 
PRELIMINARY STATEMENT 


On February 24, 1947, the complainant, F. A. Adamcik of Angleton, 
Texas, filed a complaint under the Packers and Stockyards Act, 1921 
(7 U.S. C. 181 et seq.) , against Scott Livestock Commission Company, 
a registered market agency doing business as the Port City Stock Yards 
Company, stockyard, Houston, Texas, and the Port City Stock Yards 
Company, a corporation which operates the Port City Stock Yards 
Company stockyard, a posted stockyard under the act. The com- 
plainant alleges that he consigned five head of cattle to the Scott Live- 
stock Commission Company for sale on a commission basis which 
should have weighed in the aggregate between 1150 and 1200 pounds 
and should have sold for an average of 15 cents per pound. The com- 
plainant received payment for 5 head weighing 905 pounds in the ag- 
gregate and which were sold at $12 to $14 per cwt. for a total amount 
















*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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of $113.69, after deduction of the usual marketing expenses. The com- 
plainant alleges that his cattle were mixed with cattle belonging to his 
neighbor, Ignac Kovicka. He seeks reparation in the sum of $50, 

The respondents filed documents which in effect deny any liability. 

The hearing was held in Houston, Texas, on September 12, 1947, 
before Morris C. Hankins, Office of the Solicitor; as presiding officer. 
The complainant appeared in person, J. D. Sartwelle and C. B. Guthrie 
appeared for the respondent stockyard company, and G. D. Scott ap- 
peared for the respondent, Scott Livestock Commission Company. 
The complainant testified that his five head of cattle consisted of one 
fifteen months old heifer, roan colored, muley; one thirteen months 
old bull, white with red spots; one eleven months old heifer, with white 
spots on front of its head ; one six months old bull, part Brahma, brown 
colored; and one five or six months old red bull, all five head of which, 
in his opinion, should have weighed between 1150 and 1200 pounds 
because the animals had been fed for three months on cottonseed, bran, 
and corncobs. The complainant also testified that his livestock was 
in good condition and should have sold for an average of 15 cents per 
pound. He stated that he had been offered $112 two days before the 
sale for three of the five head but that he declined the offer because 
he wanted $125. The complainant’s five head of cattle were loaded on a 
trailer which was attached to a pick-up truck. The truck contained 
three yearlings belonging to a neighbor by the name of Ignac Kovicka. 
Complainant’s cattle were unloaded at about 11:00 a. m. on December 
30, 1946, in pen number 602 and the complainant signed a receipt in 
which the five head were described as “five calves.” The three year- 
lings belonging to Ignac Kovicka were unloaded in pen number 606 and 
the complainant signed a receipt on behalf of Ignac Kovicka in which 
the three head of cattle were described as “three steer yearlings.” 

The evidence as to whether the complainant’s and Kovicka’s cattle 
were mingled is not clear but the report of the District Supervisor 
indicates that the cattle were commingled, after their delivery at the 
stockyard, in pen number 606 from which they were sold on the same 
day that delivery was made at the stockyard. An affidavit by an 
employee of the Scott Livestock Commission Company states that the 
identity of the three yearlings belonging to Kovicka was outstanding. 
The affidavit recites that the affiant had had long experience in handling 
cattle and he was able to identify cattle by flesh marks, colors, breeds, 
and other identifying characteristics. 

The evidence of the Scott Livestock Commission Company is to the 
effect that the cattle were offered for sale on the open market and were 
sold for the amount of the highest bid received from competitive 
bidders. Although the complainant’s livestock was commingled with 
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other livestock, there is nd positive evidence that a mix-up occurred 
and there is no evidence of the value and weight of the complainant’s 
livestock other than the opinion of the complainant. The range of the 
market price for yearlings and calves, common to medium, on Decem- 
ber 30, 1946, was $12.00 to $17.00 per cwt. 


FINDINGS OF FACT 


1. The complainant, F. A. Adamcik, is an individual whose address 
is Route 1, Angleton, Texas. 

2. The respondent, Scott Livestock Commission Company, is a 
partnership composed of G. D. Scott and G. D. Scott, Jr., partners. 
At all times material herein, it was registered with the Secretary of 
Agriculture as a market agency and was engaged in the business of 
buying and selling livestock on a commission basis at the Port City 
Stock Yards Company stockyard at Houston, Texas. 

3. The respondent, Port City Stock Yards Company, is a corporation 
which operates the Port City Stock Yards Company stockyard, which 
is a posted stockyard under the act. 

4. On December 30, 1946, the complainant consigned five head of 
calves to the respondent, Scott Livestock Commission Company, for 
sale at the Fort City Stock Yards Company stockyard, on a commission 
basis. 

5. The complainant’s 5 calves were sold by the Scott Livestock 
Commission Company on December 30, 1946, on the open market at 
14 cents per pound for 2 calves weighing 430 pounds and at 12 cents 
per pound for 3 calves weighing 475 pounds. The sale netted the 
complainant the sum of $113.69 after deducting the usual marketing 
charges. 

6. The complaint was filed within 90 days from the date the cause of 
action accrued. 

CONCLUSIONS 

The complainant has failed to establish that he is entitled to recover 
reparations in any amount in this proceeding. The.record discloses 
no basis for recovery except the opinion of the complainant that his 
livestock weighed from 1150 to 1200 pounds and should have sold for 
15 cents per pound. Complainant’s opinion cannot stand in the face 
of evidence of the actual weights and prices per pound received for 
livestock sold on the open market after competitive bidding. There is 
no proof of a mix-up of complainant’s livestock although it was 


commingled. 
ORDER 


The complaint against respondents is hereby dismissed. Copies 
hereof shal] be served upon the parties by registered mail or in person. 
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(A. D. 1661) 


In re Gen An Live Stock Commission Company, A PartNERSHIP, Com- 
POSED oF J. C. GEHAN AND Mitton S. Harstap, Partners. P&S 
Doc. No. 1798. Decided December 11, 1947. 

Cease and Desist—Unfair Practice—Violation of Act and Regulations 

«consent order issued against respondent, a market agency, to cease and desist 

from engaging in unfair, unjustly discriminatory, and deceptive practices 
and devices by refusing to pay the full amount of a draft for cattle con- 
signed to it, by such use of funds in its possession as impaired the pay- 
ment and prompt accounting for sums due consignors of livestock, and by 
use of funds in respondent’s agency account for respondent’s own purposes, 
by issuing accounts of sale of cattle for the account of one person when in 
fact the sale was for the account of another person.* 

*. Elmer J. Scott for Livestock Branch, Production and Marketing Administra- 

tion. Mr. J. OC. Gehan and Mr. Milton S. Harstad, both of Sioux City, 

Iowa, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER 


This is a disciplinary proceeding under title III of the Packers and 
Stockyards Act, 1921, as amended (7 U.S. C. 181 e¢ seq.), instituted 
on September 2, 1947, by an order of inquiry and notice of hearing 
filed by the Director of the Livestock Branch, Production and Market- 
ing Administration. The respondent is charged with having en- 
gaged in unfair, unjustly discriminatory, and deceptive practices and 
devices in violation of the Packers and Stockyards Act and with 
having otherwise violated that act and the regulations promulgated 
pursuant thereto. After the respondent had filed an answer to the 
order of inquiry and notice of hearing, the respondent filed a stipula- 
tion in which the respondent admitted the facts alleged in the order 
of inquiry, admitted that such facts constituted violations of the 
Packers and Stockyards Act, and consented to the issuance of a cease 
and desist order. The respondent denied, however, that said viola- 
tions were knowingly and wilfully committed. 


FINDINGS OF FACT 


1. At all times mentioned herein, the respondent was, and now is, 
a partnership, composed of J. C. Gehan and Milton S. Harstad, 
partners and was registered with the Secretary of Agriculture as a 
market agency, engaged in the business of buying and selling live- 
stock on commission at the Sioux City Stock Yards, Sioux City, Iowa, 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—EKd. 
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which was and is a posted stockyard subject to the provisions of the 
Packers and Stockyards Act. 

2. The respondent engaged in unfair, unjustly discriminatory, and 
deceptive practices and devices in violation of the act in that: 

On November 1, 1946, in answer to a telegraphic request from the 
Farmers and Merchants State Bank at Presho, South Dakota, the 
respondent wired said bank as follows: “Will pay J. J. Merrigan 
draft $35,735.00 for 383 cattle consigned to us.” Thereafter the re- 
spondent accepted delivery of the 383 head of cattle referred to in 
said telegram but refused to pay the full amount of the draft referred 
to in said telegram until ordered to do so by the Judicial Officer for 
* the United States Department of Agriculture on June 25, 1947. 

3. The respondent has violated the act and regulations promulgated 
pursuant thereto as follows: 

Respondent has made such use or disposition of funds in its pos- 
session or control as endangered and impaired the payment and prompt 
accounting for and the payment of the portion thereof due the owners 
or consignors of livestock and used funds in respondent’s proceeds or 
agency account for respondent’s own purposes, in that the respondent, 
on November 11, 1946, wrote a check on its shipper’s proceeds or 
agency account in the amount of $34,237.00, in favor of the Presho 
Livestock Auction Company for the 383 head of cattle referred to in 
paragraph 2, hereof, at which time only a portion of the 383 head of 
cattle had been sold for an amount which was less than the amount of 
said check to Presho Livestock Auction Company. 

4, The respondent violated the act and the regulations promulgated 
pursuant thereto in that: 

In connection with the transaction referred to in paragraphs 2 and 
3 hereof, the respondent issued accounts of sale showing the sale of 
said 383 head of cattle and of two other head of cattle for the account 
of Presho Livestock Auction Company, Presho, South Dakota, when 
in truth and in fact the sale of said cattle was for the account of J. J. 
Merrigan, Beresford, South Dakota. 


CONCLUSIONS 


Issuance of a cease and desist order, consented to by the respondent, 


is warranted. 
ORDER 


The Gehan Livestock Commission Company, respondent, and J. C. 
Gehan and Milton S. Harstad, individually, and as partners, shall 
cease and desist from using the unfair, unjustly discriminatory, and 
deceptive practices as set out above, from violating the Packers and 
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Stockyards Act and the regulations promulgated pursuant thereto as 
set out above, and from otherwise violating that act and the regulations 
issued thereunder. 

This order shall become effective immediately and copies hereof 
shall be served upon the respondent and upon J. C. Gehan and Milton 


S. Harstad. 


(A. D. 1662) 


C. L. Grarr v. Farmers Union Livestock Commission Company. 
P&S Doc. No. 1792. Decided December 18, 1947. 


Dismissal—Complaint for Reparation—Failure to Establish Lack of Reasonable 
Stockyard Services 


Complaint for reparation dismissed on the ground that complainant failed to 
establish that the weight of the hogs consigned by him to respondent for sale 
on a commission basis was other and different from the weight accounted for 
or that the price should have been higher. There was no substantial evidence 
to show that respondent failed to render reasonable stockyard services.* 


. C. L. Graff, of Wheeler, Wisconsin, complainant, pro se. Farmers Union 


Livestock Commission Co., of St. Paul, Minnesota, respondent, pro se. 
Mr. John E. Croak, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


On April 4, 1947, C. L. Graff filed a complaint against Farmers 
Union Livestock Commission Company seeking reparation under the 
Packers and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 e¢ seq.), in 
the amount of $100.35. 

The complaint states that on January 4, 1947, complainant shipped 
by truck ten hogs, which were branded No. 1, to respondent for sale 
on a commission basis at the St. Paul Union Stockyards; that the 
“average weight” of these hogs was 186 pounds, and that the hogs were 
corn fed; that if properly weighed the hogs “would have sold for 
$22.50 per cwt., or a total of $418.35, whereas the “returns” (account 
of sale) indicated an average weight of 15114 pounds, or a total of 
1515 pounds for the ten head, and that the hogs had been sold for 
$21.00 per cwt. The complaint indicates that the amount claimed, 
$100.35, represents the difference between the amount received and the 
amount which should have been received if the hogs were properly 
weighed. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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By a letter dated April 30, 1947, respondent answered the complaint. 
In this answer, respondent writes as follows: 

“Our records indicate, and our employees affirm, that the load of hogs we 
received from said Russell Huston of Ridgeland, Wisconsin, were properly 
weighed and accounted for. We see no reason for any error or claim against 
our company as such. Whether or not the proper hogs were delivered to us, or 
the scale which they were weighed on was functioning properly, is something 
that is beyond our control and which we are not in a position to give an opinion on. 

‘“‘We feel that we have handled the entire transaction insofar as our obligation 
in the matter is concerned in the best possible manner. We feel that the claim 
Mr. Graff has is not against us as a selling agency, but rather upon his sworn 
statement that he did not receive pay for the proper amount of weight for the 
hogs marketed and that something happened between the hogs leaving his farm 


and then being accounted for by our selling agency. 
“In order to secure settlement of this complaint we desire to make a request for 


an oral hearing before an examiner of your department.” 
Complainant and respondent having requested opportunity to be 
heard, a hearing was held on September 26, 1947, at St. Paul, Minne- 
sota, complainant appeared in person, and M. A. Evenson, General 
Manager, appeared for respondent. Amos West and Joseph Rinderks 
were called as witnesses for the complainant. No witnesses were called 
by the respondent. Neither party was represented by counsel. 
Complainant’s testimony is to the effect that he had 14 hogs at his 
farm; that he shipped 10 of them; that after he received the account of 
sale he weighed 3 of the hogs still at his farm and found them to weigh 
35 pounds more than the weights of the 10 which he shipped as indi- 
cated by the account of sale ; that respondent’s field man, Mr. Hinderks, 
came to the farm to inspect and weigh some of the remaining hogs, and 
that he stated that the hogs complainant had at home were not the 
kind of hogs he weighed for complainant and he thought the ones he 
weighed up for complainant had black spots on them. Amos West, 
complainant’s neighbor, testified that he had lived on a farm all of his 
life and is a good judge of live weight; that he inspected complainant’s 
hogs some time before they were shipped, and that they weighted be- 
tween 190 and 200 pounds. Joseph Hinderks, who is the hog salesman 
for respondent and referred to by complainant in his testimony as a 
“field man”, was called by complainant as a witness. Mr. Hinderks 
testified that he visited complainant’s farm and witnessed the weigh- 
ing of one hog to his “satisfaction”, and that the hogs which he weighed 
(sold) for complainant were smaller than those which he saw at the 
farm; that there was no mistake in connection with complainant’s 
hogs, and that “I weighed” (sold) “what was delivered to me by the 
Yard Company that was supposed to belong to Mr. Graff and they 
were weighed on Mr. Graff’s account, those that was delivered to me 
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by the Yard Company.” On cross-examination, Mr. Hinderks testi- 
fied that his visit to complainant’s farm was three weeks after the 
sale of the animals at St. Paul, and that weighing at the farm was 
performed on a small farm scale. 

Mr. Evenson testified that it is respondent’s practice to investigate 
complaints by shippers; that an investigation was made in connection 
with this complaint; that complainant’s hogs were properly handled 
and no error made; that complainant was paid for the hogs which were 
delivered to respondent. Mr. Evenson offered certain correspondence 
in evidence, including letters by A. L. Lowery, District Supervisor, 
Packers and Stockyards Division, Production and Marketing Admin- 
istration, which were to the effect that respondent’s records and those 
of the Stockyard Company had been checked ; that there is little doubt 
that the proper hogs were received and accounted for; that there was 
no error in accounting to complainant; that there may have been an 
error in weighing the animals on the farm. 


FINDINGS OF FACT 


1. The complainant, C. I. Graff, is an individual whose post-office 
address is Wheeler, Wisconsin. 

2. The respondent, Farmers Union Livestock Commission Company, 
is and was at all times mentioned herein duly registered as a market 
agency under the Act doing business at the St. Paul Union Stockyards 
at South St. Paul, Minnesota. 

8. On January 4, 1947, complainant shipped 10 hogs to respondent 
for sale on a commission basis. 

4. On January 18, 1947, respondent sold 10 hogs for complainant’s 
account at $21.00 per cwt. and accounted to complainant for a total 
weight of 1515 pounds. 

5. The evidence will not support complainant’s contention that the 
weight of the hogs was other and different from the weight accounted 
for or complainant’s contention that the price should have been higher 
than $21.00, nor is there substantial evidence to indicate that respond- 
ent failed to render reasonable stockyard services. 

6. The complaint was filed within 90 days after the alleged cause of 
action accrued. 

CONCLUSIONS 


Inasmuch as complainant has not established any failure to render 
reasonable stockyard services, complainant is not entitled to an award 
of damages, and the complaint should be dismissed. 
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ORDER 


The complaint in this proceeding is dismissed. 
Copies of this order shall be served upon the parties by registered 
mail or in person. 


(A, D. 1663) 


J. R. Barnett v. Manzo Bros. & Co., Inc. PACA Doc. No. 4557. De- 
cided December 9, 1947. 


Broker’s Memorandum of Sale—Effect of Conclusive Presumption Recital— 
Failure to Protest—Vacation of Prior Order—Dismissal of Complainant’s 


Complaint 


A broker’s memorandum of sale is not conclusive as to the terms of a contract 
between a buyer and seller, but is an item of evidence, and the failure of a 
party immediately to protest its terms is not necessarily legally tantamount to 
an acceptance of such terms. 

An inserted provision in a broker’s memorandum of sale that the merchandise was 
sold “f. o. b. acceptance,” together with a printed recital in such memorandum 
that the buyer or seller should, in the absence of immediate objection, be con- 
clusively presumed to have agreed to the terms of sale as stated therein, is 
not sufficient to establish the contract as made subject to f. o. b. acceptance 
where the broker inserted the provision without the assent of either party 
and where there is no other substantial evidence that the contract was so 
made. Upon consideration of the respondent’s petition for reconsideration 
the prior order of June 24, 1947 is hereby vacated and complainant’s com- 
plaint is dismissed.* 


Mr. Henry T. Spiegel, of Chicago, Illinois, for complainant. Messrs. Blanksten & 
Lansing, of Chicago, Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


By order dated June 24, 1947 (6 A. D. 591), damages were awarded 
complainant against respondent based on respondent’s rejection of an 
interstate carload shipment of tomatoes. Respondent’s petition for 
reconsideration was granted by order dated September 3, 1947 (6 A. D. 
925). 

It is alleged in the complaint that complainant sold the tomatoes to 
respondent as U. S. No. 1 at a price f. o. b. shipping point acceptance; 
that the sale was negotiated by Riley-McFarland Co., a broker acting 
as the agent of both parties; that the tomatoes shipped by complainant 
to respondent were of the kind, grade, and quality specified when 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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shipped from Texas but on arrival at Chicago, the designated destina- 

_ tion, respondent rejected the shipment in violation of section 2 of the 
act. Complainant asks for damages in the amount of the difference 
between the contract price and the net amount he realized on resale of 
the tomatoes following respondent’s rejection thereof at Chicago. 

Respondent’s answer denies that the purchase was made as alleged 
by complainant and that the broker was its agent. The answer alleges 
that Frank Trankina of respondent corporation “negotiated with E. J. 
Riley, * * * theagent of complainant” for the purchase of a car- 
load of tomatoes, that respondent specified during the negotiations that 
it could accept only tomatoes that were free from damage by rain and 
that graded U. S. No. 1, and agreed to purchase carload ART 23288 
on such representations, that respondent did not authorize the broker 
to purchase the tomatoes on an f. o. b. shipping point acceptance basis 
but on an f. o. b. basis, that on arrival of the carload at Chicago the 
tomatoes were found to be damaged by rain and contained defects in 
excess of the tolerance permitted for grade U.S. No. 1 tomatoes, and 
that respondent’s rejection of the shipment was lawful and justified. 

A formal hearing was held at Chicago on September 24, 1946. In 
addition to the testimony of a witness who appeared in person at the 
hearing and the testimony of a deposition witness, the record includes 
the report of an investigation, made by the Fruit and Vegetable 
Branch, a copy of which was served on the parties on February 11, 
1946. 

J. R. Barnett, complainant, testified upon deposition that he was 
in daily contact by wire and telephone with the broker in Chicago 
from whom he received a telegram on April 26, 1945, stating that 
respondent “will take car” of tomatoes designated as “Raymondsville 
out today” and giving the number of lugs of the different sizes, prices 
per lug according to sizes, and further describing the tomatoes as 
“U. S. ONE,” that the broker furnished instructions for icing and 
ventilation, that he, the complainant, confirmed by telegram to the 
broker the same day, and that the broker wired complainant again 
saying: “Okay, let car come Manzo 3.75 66S 2.90 six sevens confirm.” 

It appéars that the broker than issued a standard memorandum of 
sale in which he designated the transaction as an “F. O. B. Shipping 
point acceptance” sale. 

Complainant also testified that he “invoiced the buyer direct” show- 
ing that the total price was $2,755, and that he was drafting through 
respondent’s bank at Chicago as a means of securing payment of the 
agreed price. He said that the car arrived and the broker notified 
him of respondent’s rejection, that he made an unsuccessful effort, 

through the broker, to adjust the matter with the respondent, that he 
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then wired Gridley, Maxon & Company of Chicago to handle the 
tomatoes on commission, and that his loss of $1,057.31 was the differ- 
ence between the original price and the net proceeds realized on resale 
of the tomatoes. 

I. J. Trankina testified that on April 26, 1945, he negotiated with 
E. J. Riley, of Riley-McFarland Co. and told Riley that respondent 
would take the carload of tomatoes provided that they were “free from 
rain damage” on arrival at Chicago, that the terms “f. 0. b. acceptance” 
were not discussed with the broker, that while a copy of the broker’s 
memo was delivered to his office, he did not see it until about a week 
or 10 days prior to the date of the hearing, and that he then discussed 
the matter with E. J. Riley who agreed that respondent had purchased 
the tomatoes free from rain damage on arrival at Chicago and “not 
f. o. b. acceptance.” E. J. Riley did not testify at the hearing, but 
in a letter to the Department (Exhibit 12, Report of Investigation) 
stated : “We were not instructed by the shipper to make the sale f. o. b. 
acceptance and as a matter of routine was put in the confirmation.” 


FINDINGS OF FACT 


1. Complainant, J. R. Barnett, is an individual whose address is 
Harlingen, Texas. 

2. Respondent, Manzo Brothers & Co., was, during the time men- 
tioned herein, a corporation located at 16 South Water Market, Chi- 
cago, Illinois. Respondent was licensed under the act from January 
18, 1934, to March 1, 1947. 

3. On April 26, 1945, complainant, acting through Riley-McFarland 
Co., a broker of Chicago, Illinois, sold to respondent a carload of 
Magic Wand Brand Texas tomatoes consisting of 580 lugs, size 6 x 6 
and larger, and 200 lugs, size 6 x 7, at the total agreed price of $2,755, 
f. o. b. Harlingen, Texas. The tomatoes were loaded in car ART 23288. 
The Federal-Texas inspector at Raymondville, Texas, certified that 
the tomatoes then graded U. S. No. 1 and complainant so warranted 
them to respondent: 

4. The Chicago broker, Riley-McFarland Co., on April 26, 1945, 
issued a broker’s standard memorandum of sale wherein it was recited 
as a special agreement that the purchase and sale contract was made 
on an “F’, O. B. shipping point acceptance” basis but complainant and 
respondent had not agreed upon those terms of sale. 

5. The car arrived in Chicago on or about May 1, 1945, and on May 
2 the tomatoes were inspected by two Federal inspectors who found 
that the grade defects ranged from 6 to 24 percent, averaging ap- 
proximately 15 percent, consisting chiefly of growth cracks, scars, 
and cloudy spots, and that they failed to grade U. S. No. 1 because 





6 A. D. J. R. BARNETT V. MANZO BROS. & CO., INC. 1153 


such defects were in excess of tolerance. The appeal inspectors re- 
versed the certificate issued by the loading point inspector as to grade, 
and respondent notified the broker of its rejection of the shipment. 
The broker in turn notified complainant of such rejection. 

6. Following respondent’s rejection of the tomatoes at Chicago com- 
plainant directed that they be delivered to Gridley, Maxon & Com- 
pany of Chicago for resale. Resale was made promptly for net pro- 
ceeds of $1,697.69. 

7. A formal complaint was filed on October 10, 1945, which was 
within nine months after the alleged cause of action accrued. 


CONCLUSIONS 


It was found in the decision of June 24, 1947, which we have now 
reconsidered, that the sale and purchase was made “f. o. b. accept- 
ance, Harlingen, Texas.” It was pointed out that the broker’s memo- 
randum of sale stated that respondent had purchased the tomatoes 
on an “f, o. b. shipping point acceptance” basis, and we concluded that 
since respondent received a copy of the memorandum but failed to 
make immediate objection to the terms of sale as stated therein such 
memorandum was to be “considered as correctly setting out the con- 
tract.” It was concluded further that under such a contract of sale 
and purchase the buyer could not reject, his remedy being limited to 
recovery of damages. 

Upon reconsideration we believe that the broker’s memorandum 
should not be conclusive as to the terms of the contract, but should 
enter into our deliberations as one item in the sum total of evidence 
which must be weighed in arriving at the nature of the agreement 
between the parties. Anonymous Decision, 6 A. D. 1072. Our approach 
must also take into account the fact that the broker’s memorandum 
is not itself a part of the contract but a subsequently prepared state- 
ment which purports to set forth terms and conditions previously 
agreed upon. John Bonura & Son, Inc., v. Lerner Fruit & Produce 
Co., PACA Docket No. 2781, S. 1986. Accordingly, where it is al- 
leged, as the respondent alleges here, that the broker’s memorandum 
does not correctly state such terms and conditions, all of the evidence 
must be examined and weighed. 

The complainant has the burden of proving the allegation that this 
was an f. o. b. acceptance contract. Due consideration of all the 
evidence leads us to the conclusion that he has not sustained that 
burden. The contract in question was partly oral and partly written. 
The oral part consisted of the respondent buyer’s personal conversa- 
tions with the broker, together with the broker’s conversations over 
the telephone with the complainant seller. At no time did buyer and 
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seller negotiate directly. The written part of the contract consisted 
of two telegrams from the broker to complainant and one telegram 
from complainant to the broker. (Complainant’s Exhibits 1, 2, and 
3). The telegrams from the broker to complainant specified quantity, 
quality, and price, and included directions for refrigeration and venti- 
lation. The telegram from the complainant notified the broker of 
the fact of shipment, and stated price and quantity. None of these 
telegrams contain any mention of f. o. b. acceptance. Accordingly, 
if this was a provision of the contract it must have been arrived at 
orally. In a deposition which was received in evidence at the hear- 
ing, complainant stated: “It was my understanding that Manzo 
Bros. were accepting car prices f. o. b. acceptance for U. S. No. 1 
grade shipping point. Otherwise we would not have shipped them a 
car because they had rejected cars of cabbage, etc. during the past 
season.” This, together with the broker’s memorandum, was all of 
the evidence offered by the complainant to show that the contract was 
subject to the term in question. The respondent’s testimony at the 
hearing that there was nothing said between the broker and him- 
self with respect to f. 0. b. acceptance was not controverted. Also 
undisputed was the respondent’s testimony that in a subsequent con- 
versation which he had with the broker, the latter agreed that the 
insertion of the term in question in his memorandum was unauthor- 
ized, and that the respondent had purchased the tomatoes free of rain 
damage on arrival and not subject to f. 0. b. acceptance. The broker 
did not testify. While he had previously stated to an investigator 
that he believed it was understood by the parties that the contract was 
f. o. b. accepance, this statement is negatived by his subsequent ad- 
mission in the letter to the Production and Marketing Administra- 
tion (Exhibit 12, Report of Investigation) that he was not instructed 
by the shipper to make the sale in this manner and that he had in- 
serted the term “f. 0. b. acceptance” in the memorandum as a matter of 
routine. Accordingly, we are left with only the seller’s “understand- 
ing” that the contract was f. o. b. acceptance, together with the buy- 
er’s failure to dispute that term in the broker’s memorandum. 

What a person understands a contract to be is, at most, an ex- 
pression of opinion. As a legal matter, the opinion of a party to a 
controversy can be given no more weight than a bare assertion that 
such is the fact. Beyond that, however, the seller’s understanding 
in this case loses most if not all of its force by virtue of the fact that 
his own invoice, prepared subsequent to the preparation of the brok- 
er’s memorandum, states the terms of sale to be f. 0. b. If we are to 
hold that this was an f. o. b. acceptance contract because of the brok- 
er’s memorandum, it must be upon the theory that the respondent’s. 
failure to protest this document was legally tantamount to an accept- 
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ance of its terms. Precedent is inclined in the opposite direction, 
Anonymous Decision, supra. Silence does not usually create a con- 
tractual obligation but is merely of evidentiary value. Trainer vy, 
Fort, 310 Pa. 570, 165 Atl. 232 (1933). A case in point is PACA 
Docket No. 4646, the anonymous decision cited above, decided Novem- 
ber 6, 1947. In that case the complainant seller relied upon the fact 
that the respondent buyer had not objected to the words “shipping 
point acceptance final” contained in a confirming wire from the com- 
plainant to the respondent. There was no other written evidence 
that the agreement was so made. The respondent maintained that 
the contract was an ordinary f. 0. b. sale. The decision pointed out 
that the respondent’s failure to object to these words was some evi- 
dence and in favor of the complainant’s contentions, but was by na 
means conclusive. We held that the complainant had not sustained 
the burden of proving his claim that the agreement was subject to 
f. o. b. acceptance. In that case, as in this, the seller’s invoice did not 
contain the disputed term but specified merely f. 0. b. The case can- 
not be distinguished from that now before us, except for the fact that 
the confirming wire did not contain the conclusive presumption lan- 
guage? which appears in the broker’s memorandum in this case. We 
do not believe that this presumption should govern where there is no 
other substantial evidence that the disputed provision was agreed to, 
and where the provision itself was admittedly inserted by the broker 
on his own initiative and without the direction or assent of the par- 
ties. In the light of all the evidence we cannot conclude that this 
agreement was made subject to f. o. b. acceptance and the rights 
and liabilities of the parties must be determined accordingly. 

While the Federal-Texas inspector at Raymondville, Texas, found 
that on April 26 there was no decay in the tomatoes, that grade de- 
fects were “within tolerances,” and that they graded U. 8. No. 1, such 
certificate was reversed by an appeal inspection made at Chicago on 
May 2. The appeal inspectors found that the grade defects ranged 
from 6 to 24 percent, averaging approximately 15 percent, consisting 
chiefly of growth cracks, scars, and cloudy spot. These were per- 
manent defects, and therefore must have existed at the time of sale. 
Since these grade defects, in fact, were in excess of the tolerance per- 
mitted for grade U. S. No. 1 tomatoes, respondent’s rejection of the 
shipment at Chicago was justified and not unlawful. The decision of 
June 24, 1947, should be vacated, and an order should now be made 
dismissing the complaint. 

1“Unless the seller or the buyer makes immediate objection upon receipt of his copy of 
this Standard Memorandum of Sale, showing that contract was made contrary to authority 


given the Broker, he shall be conclusively presumed to agree that the terms of sale as sel, 
forth herein are fully and correctly stated.” 
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ORDER 


The order of June 24, 1947, is hereby vacated. 

The complaint is hereby dismissed. 

Copies hereof shall be served on the parties by registered mail or 
in person. 

In view of the fact that this order vacates the original order in 
favor of the complainant (6 A. D. 591), the facts and circumstances 
set forth herein shall be published. 


(A. D. 1664) 


PACA Doc. No. 4700.* Decided December 9, 1947. 
Dismissal—Settlement Between Parties 


A letter having been received from complainant’s attorney, stating that the dis- 
pute involved in this proceeding has been settled between the parties, and 
authorizing a dismissal, the complaint is accordingly dismissed. 


Mr. Harry S. Dunmire, of Pittsburgh, Pennsylvania, for complainant. Messrs. 
Bernstein, Weiss, Tomson, Hammer & Parter, of New York, New York, for 
respondent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


On October 28, 1946, the complainant herein filed a formal com- 
plaint pursuant to the provisions of the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a e¢ seq.), against the 
respondent, alleging rejection without reasonable cause of a carload 
of cantaloupes shipped in July 1946. The respondent filed an answer 
to the complaint on March 17, 1947, claiming that the complainant 
failed to provide respondent with merchandise in suitable shipping 
condition and requesting an oral hearing. 

Thereafter, and before a date was set for holding the hearing, com- 
plainant’s attorney, in a letter to the Department dated October 22, 
1947, stated that the dispute involved in the proceeding has been set- 
tled between the parties and that a dismissal of the order can now be - 
issued. 

Accordingly, the complaint herein is dismissed. Copies hereof 
shall be served on the parties or their counsel of record. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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(A. D. 1665) 


Lanpow Distrinutine Company, Inc. v. Irvine J. Oxun. PACA 
Doc. No. 4671. Decided December 10, 1947. 


Failure to Pay Purchase Price—Contract Terms as to Routing—Diversion 
Orders 


Where respondent contracted to purchase from complainant two carloads of 
tomatoes on a rolling acceptance final basis but respondent accounted only 
for the net proceeds received on resale because it claimed that complainant 
misrouted the shipments and failed to file proper diversion orders with the 
carrier, held, in an action by complainant for the balance of the contract 
price, that Pennsylvania delivery and not Pennsylvania routing had been 
agreed upon by the parties, that the evidence failed to show any fault on 
complainant’s part in diverting the cars, and that reparation should be 
awarded complainant in the amount of the full purchase price.* 

. Seward R. Moore and Mr. Neil A. Riley, of Minneapolis, Minnesota, for com- 
plainant. Mr. David Siskind, of New York, New York, for respondent. Mr. 
Frederick W. Woodley, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 449a et seq.), 
which was instituted by formal complaint received August 30, 1946. 
Complainant alleges that on June 5, 1946, it contracted, orally and 
by telegraph, for the sale to respondent of two carloads of U.S. No. 1 
tomatoes, which had been shipped from Texas on June 3, “rolling ac- 
ceptance final,” “Pennsylvania Railroad delivery.” It is further al- 
leged that on June 5, orders were filed with the B. & O. R. R. for 
diversion of the shipments to respondent at New York for Pennsyl- 
vania RR delivery and that respondent accepted the shipments upon 
arrival without complaint. Respondent resold the tomatoes and for- 

yarded an account sales and a check for the net proceeds of $1,328.95, 
leaving a balance of $3,381.05 due on the purchase price, which amount 
complainant seeks to recover. 

An answer to the formal complaint was filed by respondent on Feb- 
ruary 3, 1947. Respondent admits the agreement to purchase the 
two carloads but denies that the telegram attached to the complaint 
contains all of the terms of the contract or that the'cars were diverted 
to respondent on June 5 as alleged or in the manner agreed upon. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 


774014—48——_5 
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Respondent alleges that as part of the agreement of purchase and 
sale, complainant represented that the cars were shipments of June 3 
and were rolling under standard refrigeration, and agreed to divert 
and route the cars to respondent via the Pennsylvania RR. The nu- 
merous defenses set forth by respondent are summarized as follows: 
(1) the cars did not move in the line of haul between shipping point 
and New York, (2) the cars were not diverted as agreed at St. Louis, 
which is the first logical junction, (3) the carrier failed to accomplish 
diversion so that the contract of purchase and sale became null and 
void, (4) one car was shipped from origin on June 4, and (5) the 
cars were shipped under standard ventilation. The answer also con- 
tains a counterclaim for $89.09 which allegedly represents freight 
and other charges paid by respondent but not included in the account 
sales sent to complainant. 

The parties requested that this proceeding, although involving in 
excess of $500, be handled under the shortened method of procedure. 
The record consists of the pleadings, the statements of facts with 
attached exhibits submitted by the parties and the report of an in- 
vestigation made by the Department. A copy of the report of inves- 
tigation was served upon complainant on November 21, 1946, and to- 
gether with a copy of the formal complaint upon respondent on 


November 20, 1946. 
FINDINGS OF FACT 


1. Complainant, Landow Distributing Co., Inc., is a corporation 
whose address is 110 So. Orange Street, New Haven, Connecticut. 

2. Respondent, Irving J. Okun, is an individual whose business ad- 
dress is 31 Jay Street, New York, New York. At the time of the 
transaction involved herein, respondent was licensed under the act. 

3. On June 5, 1946, complainant contracted to sell and respondent 
to purchase two carloads of Texas tomatoes, PFE 94194 and MDT 
4625, which were represented by complainant as having graded U. S. 
No. 1 at shipping point and having been shipped on June 3. The price 
agreed upon was $3 a lug f. o. b. shipping point. It was further 
agreed that the sale was “rolling acceptance final” and the shipments 
should be routed “Pennsylvania delivery.” 

4. The tomatoes in car PFE 94194 were inspected at Poynor, Texas, 
on June 3, 1946, and the Federal-State inspection certificate states 
that the grade was U.S. No. 1 with no decay. The contents of MDT 
4625, which were inspected in like manner at Athens, Texas, on June 
3, also graded U.S. No. 1 with no decay. 

5. The Uniform Straight Bill of Lading for MDT 4625 was re- 
ceived on June 3, 1946, by the St. Louis SW Ry from Alexander Mar- 
keting Company, the consignor and consignee thereon. The bill 
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called for initial icing to capacity at Tyler, Texas, with plugs in and 
vents closed thereafter. The destination shown was Memphis, 'Ten- 
nessee. 

6. The bill of lading for PFE 94194 was delivered by Alexander 
Marketing Company to the Southern Pacific Lines on June 4. The 
destination was Monett, Missouri, and refrigeration instructions were 
“Std vent to Sherman. Initial ice at Sherman. P. 1. V. C. Sherman 
to destination.” 

7. On June 4, 1946, Alexander Marketing Company entered into a 
joint account agreement with complainant as to the two carloads of 
tomatoes, apparently, through Clugman Brokerage Company as 
broker. Alexander Marketing Company, on the same day, ordered 
diversion of the two cars to Clugman Brokerage Company, as con- 
signee, at New Haven, and requested routing over the B. & O. at St. 
Louis. Instructions were given for standard refrigeration to St. Louis 
and standard ventilation beyond. 

8. On June 5, 1946, complainant filed orders on cars PFE 94194 

and MDT 4625 “now billed to Landow Distributing Corp., Inc.” with 
the B. & O. RR agent at New Haven, Connecticut, for diversion to re- 
spondent at New York, specifying Pennsylvania delivery. ‘The agent 
on the same day sent to the B. & O. agent at St. Louis the following 
telegram : 
“PFE 94194 MDT 4625 TOMATOES EX TEXAS THIRD ROUTED VIA BO 
CSD NH CONSIGNED LANDOW DISTRIBUTING CO. OR CLUGMAN BRO- 
KERAGE CO, NEW HAVEN CONN DIVERT TO IRVING J. 0. KUN NEW 
YORK NY ROUTED VIA ST LOUIS PRR ARMLET [Advise by wire when 
diversion is accomplished] RC—803” 

9. The two carloads of tomatoes arrived at East St. Louis, MDT 
4625 the morning of June 6 and PFE 94194 on June 8. The diversions 
were not accomplished because the cars were not moving over the Mo. 
Pacific RR “as anticipated” by the agent when the order was placed 
with the American Refrigerator Transit Company at East St. Louis. 
The cars moved over the B & O toward Cumberland, Maryland. The 
agent there was requested by the New Haven agent on June 8 to divert 
the shipments to respondent at New York, over the Pennsylvania R. R. 
Diversion of PFE 94194 was accomplished at Wilmington, Delaware. 
Car MDT 4625 continued to New Haven, Connecticut, and thence was 
ordered back to respondent at New York. 

10. Car MDT 4625 arrived at Penna. R. R. Yards in New York at 
3:30 a. m., June 12 and respondent was notified by messenger the same 
day. Car PFE 94194 arrived there at 8 a. m., June 13, and respondent 
was notified several hours later. Both shipments were ordered by 
respondent placed at Pier 28 at 7:30 p. m., June 19, and were unloaded 


between 4 and 7 a. m., June 20, 
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11. Respondent sold the tomatoes at auction on June 20 and ren- 
dered accounts sales to complainant on MDT 4625 and PFE 94194 
showing net proceeds of $549.87 and $779.08 respectively. The net 
proceeds were forwarded to complainant, leaving $3,381.05 as the 
balance due under their contract. 

12. The normal schedule maintained by the Pennsylvania Railroad 
from East St. Louis to New York City for trains leaving East St. Louis 
at 2:30 a. m., June 7, calls for arrival at New York at 2:45 p. m,, 
June 9. 

13. The formal complaint was filed within nine months after the 
cause of action accrued. 

CONCLUSIONS 


The contract of purchase and sale involved in this controversy related 
to two carloads of tomatoes which were then in transit to East St. 
Louis. It was anticipated by the parties that under normal trans- 
portation conditions the tomatoes would arrive at Pier 28, North River 
in time for the early morning market of June 10 but complainant did 
not contract to guarantee such time of arrival. Car MDT 4625 arrived 
in New York on June 12 and PFE 94194 arrived on June 13. The toma- 
toes were sold by respondent for net proceeds which were less than the 
contract prices and the transportation charges. Respondent’s position 
appears to be that this loss resulted from complainant’s breach of the 
contract in numerous respects, hence complainant is entitled only to 
the net proceeds. 

The first issue of fact to be considered concerns the terms of the 
oral contract as to the diversion. As respondent states in its brief, 
“one of the primary issues involved in this proceeding, and perhaps the 
crux of the matter, is the question of the purported diversion and 
delivery of the tomatoes to the Respondent.” Complainant states that 
the parties, over the telephone, agreed upon “Pennsylvania delivery.” 
The record contains a copy of the telegram sent by complainant to 
respondent, dated June 5, 1946, which appears to be in confirmation of 
their oral agreement. The telegram reads, in part, as follows: 


“... ALSO DIVERTING TO YOU PENNSYLVANIA DE- 
LIVERY PFE 94194 AND MDT 4625 BOTH TOMATOES U §S 
ONE SHIPPING POINT BOTH SHIPPED 3RD OLD FIDDLER 
BRAND BASIS $3.00 F. O. B. SHIPPING POINT, ROLLING 
ACCEPTANCE FINAL.” 


The diversion order placed by complainant with the B. & O. R. R. 
also contains the words “Pennsylvania delivery.” It is contended by 
respondent, however, that Pennsylvania routing from East St. Louis 
was intended by respondent, and discussed and agreed upon by the 
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aa parties and such routing was intended because that carrier provides 
> net § the fastest schedule between St. Louis and New York. 
: the The parties appear to be in agreement that the terms “Pennsylvania 
delivery” and “Pennsylvania routing” are not synonymous. In its 
road | brief respondent states that “the obligation of the complainant is 
jouis | substantially different from what the complainant actually did in this 
. m, case.” In spite of this apparently clear understanding of the meaning 
of the two terms, respondent made no objection to the words “Penn- 
- the | sylvania delivery” contained in complainant’s confirming telegram. 
The explanation given by respondent in its brief for not objecting to 
the words contained in that telegram is that it assumed the diversion 
by complainant would include Pennsylvania routing. In our opinion, 
ated | the respondent’s evidence is unconvincing when compared with that 
t St. | submitted by complainant. It is concluded, therefore, that the oral 
‘ans- | agreement of the parties required “Pennsylvania delivery” and not a 
‘iver § routing over the Pennsylvania R. R. from East St. Louis. 
, did Complaint is made as to the manner in which complainant ordered 
ived | the two carloads of tomatoes diverted to respondent. For purposes 
ma- — of discussion it is necessary to refer to the situation which existed 
the | prior to the contract involved herein. On June 4, Alexander Market- 
tion | ing Company, the owner of the two carloads of tomatoes which had 
‘the § been shipped earlier, ordered the two shipments diverted to com- 
y to J plainant at New Haven for sale on joint account. The order required 






diversion at St. Louis to the B. & O. and for reasons not apparent 







the — in the record, the consignee was stated to be Clugman Brokerage Co. 
rief, f of New Haven. On June 5 and after the sale to respondent, com- 
the f plainant requested diversion of both shipments to respondent at New 
and — York. The diversion orders placed with the B. & O. agent at New 














that § Haven stated erroneously that the cars were billed to Landow Dis- 
ry.” | tributing Co., Inc. The agent, however, in his telegram to the agent 
t to | at St. Louis stated that the shipments were billed to complainant or 
1 of {| Clugman Brokerage Company, and this indicates that one of these 
two companies must have orally supplied the name of the consignee. 
YE. | Car MDT 4625 arrived at St. Louis early on June 6 and PFE 94194 
J § | on June 8, and both shipments were diverted to B. & O. trains which 
ER | departed on the days of arrival. Although the carrier’s agent at New 
NG | Haven had requested the St. Louis agent to divert the shipments to 
the Pennsylvania R. R. at that point this was not dorie, nor were the 
diversions at Cumberland accomplished. 
R. Respondent contends that the carrier’s failure to divert to the Penn- 
by sylvania It. R. at St. Louis was caused by the insufficiency of infor- 
a mation furnished by complainant and, in addition, the diversion order 






should have been filed with the originating carriers. If any carrier 
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requirements exist in these respects, respondent has not referred to 
them. The information supplied by complainant must have been 
adequate since the carrier asked for nothing additional. Filing of a 
diversion order with a carrier named in the bill of lading would also 
appear to have been proper. A copy of a letter addressed to respond- 
ent from the B. & O. R. R. District Freight Representative at New 
Haven is relevant on this point. He states: 


“We are not in a position to place responsibility for failure to accomplish diver. 
sion orders on these cars. However, we handle a heavy volume of traffic for 
the Landow Distributing Company and we have diverted many cars for them 
on which we did not receive a road haul. This has been accomplished by our 
people seeing that cars are turned over to the delivering carrier for their maxi- 
mum road haul. Therefore, it was only natural for the Landow people to give 
us the orders on these cars as they were routed B. & O. from East St. Louis. 
When orders to divert these cars were received from the Landow Distributing 
Company, no mention was made as to what point we were to deliver the cars 
to the Pennsylvania Railroad, they merely requesting “Pennsylvania Delivery.” 
We assume they were passing on to us the instructions received from your office. 
However, we did issue instructions to our St. Louis office to see that cars were 
delivered to the PRR at East St. Louis in order they might receive their 
maximum haul.” 


In a letter dated July 1 from this agent to complainant, a copy of 
which is attached to the complaint, it is stated, in part: 


“We wired our Mr. Paul K. Groninger, Division Freight Agent, St. Louis, Mo., 
on June 5, 1946, at 11: 20 A. M., and requested that cars in question be diverted to 
Irving J. Okun, New York City, and routed via Pennsylvania Railroad direct from 
St. Louis, Mo. We wired Mr. Groninger again on June 8, at 10:00 A. M. to 
develop whether or not diversions had been accomplished. We received a reply 
from St. Louis at 3:30 P. M., same date, stating that cars did not move via 
Missouri Pacific as anticipated and MDT 4625 which arrived via Cotton Belt 
Railroad moved forward on our Train 94 on June 6, and PFE 94194 which arrived 
via Frisco Railroad moved forward on Train 98 on June 8. We then telephoned 
Mr. Alvaro in our Mr. R. W. Pitcher’s office at Cumberland, Md., at 3:40 P. M., 
on June 8, and requested that both cars be turned over to the PRR at Cumberland 
for movement to Irving J. Okun, New York City. Unfortunately, however, diver- 
sion was again missed on MDT 4625 and we telephoned Mr. H. Driscoll in Freight 
Agent Weber’s office, New Haven Railroad, New Haven, Conn., on June 10, at 
10:10 A. M., and requested car MDT 4625 diverted to Irving J. Okun, New York 
City, via NH-PRR account railroad error. On June 10, at 5:30 P. M. we received 
wire from Mr. R. W. Pitcher at Cumberland, Md., stating that PFE 94194 was 
diverted on June 10, via PRR as requested.” [Underscoring ours.] 


In summation, there appears to be no evidence indicating that com- 
plainant was at fault in the filing of the orders for diversion. By 
filing such orders on the two shipments, complainant made an un- 
equivocal appropriation thereof to the contract and the property 
passed to the respondent. Lynn M. Ranger, Inc. v. Gildersleeve, 138 
Atl. 142 (Conn. 1927). Complainant would not be responsible for 
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errors on the part of the carriers after that time, the property in the 
tomatoes and the accompanying transit risks having passed to 
respondent. Tifton Produce Company v. Farris Brothers, PACA 
Docket No. 2480, S. 1579. There is a possibility that the carrier was 
liable here since, even in the absence of a specific routing, an owner of 
perishable commodities has a right to expect that shipments will move 
on regular schedule time for perishable freight. Joseph Denunzio 
Fruit Co. v. Louisville & N. R. Co., 123 SW 2d. 813 (Ky. 1939). Car- 
rier liability, however, is not for us to decide. In view of the fore- 
going, respondent’s counterclaim for additional charges arising out of 
the routings used between St. Louis and New York, should be 
dismissed. 

Other contentions made by respondent are that (1) the shipments 
did not actually depart from the points of origin until June 4, although 
complainant stated that they were shipments of June 3, and (2) the 
carloads moved under standard ventilation to New York instead of 
standard refrigeration as had been agreed upon expressly or by impli- 
cation. Here, respondent allowed the tomatoes to remain in the cars 
a week after arrival at New York because, as respondent states, it 
anticipated better prices resulting from the demand for ripe tomatoes. 
Under these circumstances, it is impossible to determine what, if any, 
damage resulted from the alleged breaches by complainant and that 
deterioration which would arise normally in a week’s span. No 
further consideration, therefore, need be given these allegations. 

The record indicates that a dispute arose as to which party should 
file a claim for possible carrier negligence. Apparently, neither party 
filed a claim and respondent contends now that it should have been 
filed by complainant. It would appear, in the absence of express pro- 
visions by statute or carrier rulings, that either party would have 
been allowed by the carrier to file such protest or claim. Respondent 
having paid the freight charges, certainly was in as good or better 
position to do so. 

The failure of respondent to pay promptly the full purchase price of 
the two carloads of tomatoes was a violation of section 2 of the act. 
Reparation should be awarded complainant in the amount of $3,381.05. 


The facts should be published. 
ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $3,381.05, with interest thereon at 5 per- 
cent per annum from June 27, 1946, until paid. 

The counterclaim filed by respondent should be dismissed. 

The facts should be published. 
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Copies hereof shall be served on the parties by registered mail, or in 
person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 1666) 


D. Ranno & Company v. AcactA Propuce Company. PACA Doc. No. 
4811. Decided December 10, 1947. 


Failure to Pay Balance of Purchase Price—Default 


Where complainant alleged that respondent failed to pay a balance due on the 
purchase price of tomatoes, and respondent failed to answer the complaint 
filed against it to recover damages, it is held, that respondent’s failure to make 
full and prompt payment of the purchase prices of the several lots of tomatoes 
was in violation of the act, that respondent’s failure to answer the complaint 
is deemed to be an admission of the facts alleged therein, and that complain- 
ant should be awarded reparation in the amount claimed, with interest.* 


Mr. D. Jerome Donovan, of Boston, Massachusetts, for complainant. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This complaint under the Perishable Agricultural Commodities Act, 
1930 (7 U.S. C. 1940 ed. 499a et seq.), was filed by the complainant, D. 
Ranno & Company, of Boston, Massachusetts, against the respondent, 
Acacia Produce Company, of Washington, D. C., on August 18, 1947. 
Complainant alleges failure on the part of respondent to pay a balance 
due on tomatoes, purchased from December 3 to December 21, 1946, in 
violation of Section 2 of the act. 

A copy of the report of investigation that was made by the Fruit and 
Vegetable Branch was served on complainant’s attorney by registered 
mail on September 2, 1947. A copy of the report, together with a copy 
of the formal complaint, was served on respondent in like manner on 
August 30,1947. By letter which accompanied the complaint, respond- 
ent was notified to answer it within 20 days after the receipt of such 
notice, and was informed that failure to answer the complaint would 
constitute a waiver of hearing on the facts and would also be deemed to 
be an admission of the truth of the allegations contained therein, in 
accordance with section 47.8 (c) of the rules of practice. Respondent 
has failed to answer the complaint, and it is disposed of on the basis 
of the facts alleged and the effect of respondent’s default. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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FINDINGS OF FACT 


1. Complainant is an individual, Domenic Ranno, doing business 
under the name and style of D. Ranno & Company, whose post office 
address is 52 Commercial Street, Boston, Massachusetts. 

2. Respondent, Acacia Produce Company, was, at the time of the 
transactions involved in this proceeding, a partnership licensed under 
the act and was composed of Harry Zavadoff, Harold Moxley and 
Tom A. Robertson. On May 9, 1947, a new license, No. 107195, was 
issued to Harry Zavadoff, trading as the Acacia Produce Company at 
1300 5th Street NW., Washington, D. C., upon receipt of assurance 
from the said licensee that he assumed all the assets and liabilities of 
the former partnership. 

3. On or about the dates stated below, complainant, by oral contract, 
sold to the respondent certain tomatoes at prices f. o. b. Boston, Massa- 
chusetts, and designated and described as follows: 


1946 

Dec. 3 25 Repacks_____--- ciel arama tie @ $4.00 $100. 00 
SBR Gols Pie no i enn @ 1.20 180. 00 $280. 00 

Dee. 5 ee Rass oh ne @ 3.00 75. 00 
Se CO TR ari neck edness @ 1.00 200. 00 275. 00 
Dee. 7 Re ONO ene @ 3.00 300. 00 

Dec. 9 em i es ives ere @ 3.00 75. 00 
I ORI NN lt teeees @ 1.10 220. 00 295. 00 
Dec. 12 pe ee oe @ 1.10 220. 00 
Dec. 14 NO On SN oo ss ees @ 1.15 460. 00 
Dec. 21 Te Cr a eee @ 1.15 230. 00 
$2, 060. 00 


4. The above described lots of tomatoes were shipped by complain- 
ant, in interstate commerce, from Boston, Massachusetts, to respondent 
at Washington, D. C., by Railway Express Agency, and respondent 
was billed for the produce in the total amount of $2,060. 

5. The said shipments of tomatoes were tendered to and accepted 
by respondent upon arrival at destination. Respondent paid on 
account during December 1946 and January 1947 amounts totaling 
$1,235, but has since failed to pay the outstanding balance due com- 
plainant of $825. 

6. An informal complaint was filed on February 19, 1947, and within 
nine months from the time the cause of action herein alleged accrued. 


CONCLUSIONS 


None of the facts alleged by the complainant has been disputed by 
respondent. In fact, respondent, during the course of the investigation 
made by the branch, admitted its liability by promising to make sub- 
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stantial periodic payments until the full amount should be paid. No wl 
further payments were made, however, and it is concluded that re- ur 
spondent’s failure to make full and prompt payment of the purchase of 
prices of the several lots of tomatoes was, and is, a violation of section 
2 of the act, and complainant should be awarded reparation in the a 
amount claimed, with interest. The facts should be published. th 
ORDER P 
as 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $825, with interest thereon at 5 percent is 
per annum from December 21, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail, or in 
person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after its 
date. P 


(A. D. 1667) 
PACA Doce. No. 4669." Decided December 18, 1947. 


Dismissal— Withdrawal of Complaint 


Where, after service of complaint and answer, complainant informed the De- 
partment in writing of the withdrawal of a complaint filed against it in- 


volving the same tomatoes concerning which claim in the instant case was L 
made and authorizing dismissal, the complaint is dismissed. 

Mr. Henry T. Spiegel, of Chicago, Illinois, for complainant. Mr. Henry 7. 
Spiegel, of Chicago, Illinois, for respondent. Mr. John T. Pearson, Ex- 
aminer, c 

Decision by Thomas J. Flavin, Judicial Officer , 

ORDER OF DISMISSAL . 

i 2 ; ‘ U 

This is a reparation proceeding under the Perishable Agricultural . 
Commodities Act, 1930 (7 U.S. C. 1940 ed. 499 a et seq.) , instituted by . 
an informal complaint filed July 27, 1945, followed by a formal com- | , 


plaint filed December 16, 1946. Complainant alleges that on or about | } 
June 27, 1945, it purchased from respondent two carloads of tomatoes 
then in transit from * * * loading pointto * * *. Whilethese | 
two shipments were in transit, they were sold by complainant to the 


V 
* * * of * * *. This company subsequently filed a complaint | 
under the act against complainant, * * * alleging that the toma- | 

toes failed to meet contract requirements. Complaint was filed in t 


this proceeding by the * * * for the recovery of any loss sustained 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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which could be shown to have resulted from respondent * * * fail- 
ure to deliver tomatoes to complainant in accordance with the terms 
of the contract entered into by the parties to the instant case. 


On December 4, 1947, complainant herein wrote a letter to the Reg- 
ulatory Division, Fruit and Vegetable Branch, in which it was said 
that “in view of the fact that * * * have withdrawn their com- 
plaint against us we hereby authorize you to withdraw our complaint 
nae ° * * of * 

In accordance with complainant’s request, the complaint filed herein 
is hereby dismissed. 

Service hereof shall be made on the parties. 





(A. D. 1668) 


PACA Doc. No. 4573.* Decided December 19, 1947. 


Dismissal—Settlement Between Parties 


Complaint for reparation dismissed on notification by complainant that claim 
against respondent had been settled. 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Messrs. Henry J. & 
Charles Aaron and Mr. Lewis Schimberg, of Chicago, Illinois, for respondent. 
Mr. Joseph E. Quinn, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a reparations proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a e¢ 8eq.). 
A formal complaint was filed January 9, 1946, requesting an award 
of reparation for damages alleged as resulting from false and mislead- 
ing statements made by respondent during the course of negotiations 
which culminated in complainant’s purchase of two carloads of to- 
matoes. Respondent denied, in its answer, that complainant pur- 
chased the tomatoes in reliance on respondent’s statements. An oral 
hearing requested by respondent was heldin * * *. 

On November 14, 1947, and prior to the issuance of a final decision 
in the proceeding, a letter was received from complainant’s attorney 
which stated that the claim of complainant against respondent should 
be dismissed because of a settlement between the parties. 

In view of the foregoing, the complaint is dismissed. Copies of 
this order shall be served on the parties. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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(A. D. 1669) 
PACA Doc. Nos. 4574 and 4575.* Decided December 19, 1947. 
Cr 
Dismissal—Settlement Between Parties 
Complaints filed by complainant and respondent against each other with respect 
to the purchase by respondent of tomatoes dismissed on notification from 
parties that their claims had been settled. WI 
Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Irving Cooper- 
smith, of New York, New York, for respondent. Mr. James A. O'Donnell, 
Examiner. 
Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 
This is a reparation proceeding under the Perishable Agricultural - 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a et s8eq.). 
On October 19, 1945, complainant filed a formal complaint which al- D 
€ 


leges a contract of sale to respondent of two carloads of tomatoes, and 
requests an award of reparation for the purchase price of the one car- 
load accepted by respondent and for losses sustained from respond- 
ent’s rejection without reasonable cause of the second carload. A 
formal complaint was filed by respondent on December 13, 1945, re- | Co 
questing an award of reparation for losses claimed to have resulted | In 
from a breach of warranty by complainant as to the same two carloads | Mi: 
of tomatoes. The two proceedings were consolidated. Respondent | 2 0 
asked for an oral hearing which was scheduled for October 31, 1947, | gra 
but was continued at the request of respondent’s attorney to Novem- § 68¢ 
ber 24, 1947. qu: 

A letter dated November 12, 1947, was received from complainant’s [| the 
attorney which stated that the claim of complainant against respond- | ref 
ent should be dismissed because of a settlement between the parties. | for 
Respondent’s attorney, by letter dated November 18, 1947, requested | rat 


r 


a dismissal of its complaint for the same reason. p (1) 

In view of the foregoing, the complaints filed in PACA Docket | net 
Nos. 4574 and 4575 ure dismissed. Copies of this order shall be served I 
on the parties. but 
eas emanate for 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. was 
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(A. D. 1670) 


Cuar.es Lers & Co., Inc. v. Nrstack & Patrick Frurr Co. PACA 
Doc. No. 4745. Decided December 19, 1947. 


Breach of Warranty—Failure To Prove Rescission of Contract 


Where complainant contracted to purchase from respondent a mixed carload of 
oranges and grapefruit on a delivered and f. o. b. basis, respectively, and 
complainant, claiming a rescission of the contract, seeks to recover the 
purchase price paid less the net proceeds received from its sale of the 
fruit, held, that there was no rescission and the grapefruit met the terms 
of the contract, but since the oranges were not U. S. No. 2 grade as ordered, 
complainant should be awarded reparation for the loss sustained on the 
oranges.* 

Messrs. Bernstein, Weiss, Tomson, Hammer é& Parter, of New York, New York, 
for complainant. Niblack ¢& Patrick Fruit Co., of Sanford, Florida, re- 
spondent pro se. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a et seg.). 
In the formal complaint filed April 16, 1947, it is alleged that on 
Muy 8, 1946, complainant contracted to purchase from respondent 
a mixed carload of grapefruit and oranges, “U. S. No. 2 or better” 
grade; that complainant paid respondent the purchase price of $1,- 
686.81; that the produce at destination did not meet the grade and 
quality specified in the contract and complainant refused to accept 
the shipment and rescinded the contract; and that upon respondent’s 
refusal to refund the purchase price, complainant sold the produce 
for respondent’s account to mitigate its damage. An award of repa- 
ration in the amount of $813.81 is requested as the difference between 
(1) the contract price, freight, and other charges paid and (2) the 
net amount realized from the resale. 

Respondent admits the contract as alleged in the formal complaint 
but contends that the citrus fruit was of the quality and grade called 
for in the contract. Respondent also contends that notice of rejection 
was not given by complainant within the 24-hour period, after arrival 
of the shipment, allowed by the regulations of the Department. 

The amount involved in this proceeding is in excess of $500 but the 
parties waived the right to an oral hearing by failing to request it 





*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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within the time allotted to them for giving such notice. This pro- 
ceeding is conducted under the shortened procedure provisions of the 


rules of practice, section 47.20. The parties submitted affidavits in f 


support of their respective positions. The record also contains the 
report of an investigation which was made of the informal complaint 


received August 1, 1946. A copy of this report was served upon § 


complainant’s attorneys on May 15, 1947, and on respondent, together 
with a copy of the formal complaint, on May 16, 1947. 

From the evidence of record it appears that on May 14, 1946, the 
oranges and grapefruit in car FGE 11522 were Federally inspected 
at New York. Through Clugman Brokerage Co. of New Haven, 
Connecticut, the broker who negotiated the contract of May 8, 1946, 
complainant requested of respondent an allowance from the purchase 
price because of the amount of decay noted in the inspection certificate. 
In an exchange of telegrams, respondent refused to make any allow- 
ance and complainant rejected the shipment. Respondent notified the 
broker by telegram that the shipment was being diverted and sold for 
complainant’s account. Respondent states on May 14, 1946, it notified 
Egan Fickett Company of New York to pick up the fruit by truck 
at the Bronx Terminal market for purposes of resale and when the 
trucks arrived, complainant called respondent by telephone and agreed 
to accept the shipment. On May 15 at 6 p. m., complainant wired 
respondent as follows: 


“YOU ARE NOT AUTHORIZED TO SELL 11522 FOR OUR 
ACCOUNT STOP UNLESS YOU AGREE IMMEDIATELY TO 
DIVERT CAR ELSEWHERE AND REFUND AMOUNT OF 
DRAFT PAID BY US WILL SELL FOR YOUR ACCOUNT AND 
HOLD YOU LIABLE FOR ANY LOSS SUSTAINED BY US.” 


It is respondent’s position that the amount of decay in excess of 
the tolerance allowed for U. S. No. 2 was negligible and, further, that 
complainant accepted the fruit which released respondent from any 
liability. Complainant contends, however, that it did not accept the 


shipment but, having paid the purchase price, had the right to resell | 
the fruit to mitigate respondent’s damages. Complainant also con- 
tends that the claim involving the oranges and grapefruit cannot be | 
separated so as to award damages in connection with the oranges | 


only, and complainant is entitled to its full measure of damages. 


FINDINGS OF FACT 


1. Complainant, Charles Lees & Co., Inc., is a corporation whose | 


address is Bronx Terminal Market, Bronx, New York. 
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2. Respondent, Niblack & Patrick Fruit Co., is a partnership com- 
posed of Warren A. Patrick and Charles T. Niblack whose address 
is Sanford, Florida. At the time of the transaction involved herein, 
respondent was licensed under the act. 

3. On May 8, 1946, complainant contracted to purchase and re- 
spondent contracted to sell a carload of citrus fruit then in transit 
from Florida in car FGE 11522. The carload was represented by 
respondent as consisting of 216 boxes of Valencia oranges and 289 
boxes of Marsh-seedless grapefruit, U. S. No. 2 or better, “Mayfair 
Brand.” The prices agreed upon were the delivered ceiling price for 
the oranges and $2.75 a box f. o. b. shipping point for the grapefruit. 
The contract was negotiated by Clugman Brokerage Co. of New 
Haven, Connecticut, which firm made out a Standard Memorandum 
of Sale. 

4. The delivered ceiling price of the oranges was $4.98 per box. 
Respondent sent to complainant an invoice for the total price of 
$1,686.81, which is the price of the oranges and grapefruit of $1,870.41, 
less freight and refrigeration charges on the oranges of $183.60. Re- 
spondent forwarded to complainant a draft for $1,686.81 which draft 
was paid by complainant. 

5. On May 8, 1946, respondent ordered diversion of car FGE 11522 
to the complainant at Bronx Terminal Market in the City of New 
York where it arrived May 13, 1946. At the time of diversion the 
shipment was in the Potomac Yards. 

6. The citrus fruit was Federally inspected at New York on May 14, 
1946. The certificate of the inspection which was restricted to the 
product and lading in the top layer, reads in part as follows: 
“Condition: Generally firm. Oranges in most samples 3 to 9%, some samples 
none, averaging 4% decay generally Blue Mold Rot in advanced stage. Grape- 
fruit in most samples none, some samples 6%, averaging 2% decay, generally 
Blue Mold Rot in advanced stage.” 

7. Complainant resold the grapefruit for $478.30 and the oranges 
for $856.00, a total of $1,334.30. The freight charges on the shipment 
were $408.08, demurrage $15.86, and ice $36.36, a total of $460.30. 

8. The informal complaint was filed on August 1, 1946, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The contract entered into by the parties on May 8, 1946, was on an 
f. o. b. basis as to the grapefruit and on a delivered basis with respect 
to the oranges. The evidence shows that the grapefruit shipped by 
respondent to complainant were not abnormally deteriorated for the 
U.S. No. 2 grade prescribed by the contract and, in fact, complainant 
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appears to be in agreement with such conclusion. The oranges, how- 
ever, having been sold on a delivered basis, were required to meet the 
U. S. No. 2 grade at destination. The Federal inspection certificate 
shows that the oranges were not of this grade because the average 
amount of decay was 4 percent, or one percent in excess of the total 
tolerance allowed by the U. S. No. 2 grade for decay en route or at 
destination. 

Respondent contends that the Federal inspection was limited to the 
top layers where the amount of decay is the highest. ‘Temperatures 
are usually higher in the upper part of a refrigerated shipment and, 
therefore, it is likely that the average amount of decay for all of the 

* boxes of oranges was somewhat less than 4 percent. Nevertheless, the 
U. S. No. 2 grade provides in substance that the amount of decay in 
any one container may not be more than double the tolerance allowed. 
Here, the decay in some containers was stated by the inspector to range 
as high as 9 percent. Assuming, then that the average decay did 
not exceed 3 percent, the U. S. No. 2 grade was not met as to the 
individual package requirements. 

It is next contended by respondent that the amount of decay in the 
oranges in excess of the allowable tolerance of 3 percent was negli- 
gible. A general rule of law is that where a seller has substantially 
performed his part of the contract, the buyer is obliged to accept the 
produce and seek recovery of damages, if any, from the seller. Le Roy 
Dyal Co. Inc. v. Charles H, Allen (C. C. A. 4th, 1947) 161 F. 2d 152. 
Whether that rule is applicable to the present situation, however, need 
not be decided in view of the following conclusions. 

The formal complaint alleges that complainant rescinded the con- 
tract but we find no evidence to substantiate this allegation. In its 
opening statement of facts, complainant avers that respondent, when 
informed of the decay and when requested to divert the shipment, re- 
fused to refund the purchase price and attempted to sell the fruit for 
complainant’s account whereupon complainant sold the fruit. Un- 
doubtedly, a buyer who has rescinded a contract of purchase may under 
certain circumstances resell the goods for the account of the seller, but 
the buyer must first give notice to the seller that he has elected to 
rescind the contract, and that unless the seller removes the goods he 
will within a reasonable time thereafter sell the goods for the account. 
of the seller. Grainger Bros. Co. v. G. Amsinck & Co. (C. C. A. 8th, 
1926) 15 F. 2d 329, 333. The burden of proving a rescission of a con- 
tract is upon the party asserting it, the complainant in this proceeding. 

The record contains copies of numerous telegrams which were ex- 
changed between the parties after the shipment had arrived at New 

York. One telegram dated 4:15 p. m., May 14, 1946, indicates that 
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at approximately 4 p. m., complainant requested an allowance from 
respondent because of the decay. Respondent refused to make any 
deduction in the purchase price. At or about 5 p. m., the same day, 
complainant notified the broker to have the fruit diverted elsewhere 
and the broker appears to have given this notice to respondent by 
telegram the morning of May 15. There also appears to have been 
several conversations directly between the parties. Respondent states 
that in the conversation of the evening of May 14, complainant agreed 
to accept and sell the fruit. Complainant did not admit or deny this 
conversation so we do not have the benefit of its version. The last tele- 
gram in the record sent by complainant to respondent and dated May 
15,6 p. m., states that unless respondent diverted the fruit and refunded 
the purchase price, complainant would sell for respondent’s account 
and hold it liable for any loss sustained. Complainant’s account of 
sales, however, shows that two boxes of the fruit were sold for cash 
on May 15, and possibly this sale took place before the telegram was 
sent to respondent. 

On the basis of the record, there is insufficient evidence to support 
complainant’s contention that it rescinded the contract. It must be 
concluded that complainant accepted and sold the carload of oranges 
and grapefruit for its own account. The failure of respondent, how- 
ever, to deliver oranges which graded U. S. No. 2 or better at destina- 
tion was in breach of the contract and in violation of section 2 of the 
act for which complainant is entitled to an award of reparation in the 
amount of the damages sustained. 

The invoice price of the oranges was $1,075.66 delivered. Complain- 
ant sold the oranges for $856. Reparation should be awarded com- 
plainant for the difference between these two amounts or $219.66. The 


facts should be published. 
ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $219.66, with interest thereon at 5 per- 
cent per annum from May 21, 1946, until paid. 

The facts set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to the payment of reparation and as to service 
on the parties, this order shall become effective 20 days after its date. 


774014—-48-—_6 
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(A. D. 1671) 


PACA Doc. No. 4777.* Decided December 30, 1947. 


Contracts—Bona Fide Dispute Sufficient Consideration for New Promise— 
Rejection for Reasonable Cause 


Where, after the arrival of a carload of onions at destination a dispute arose be- 
tween buyer and seller as to oral warranties, and seller agreed to reduce the 
price but before buyer could pay draft and take possession of the shipment 
the onions had been unloaded from the car at the terminal of the railroad and 
buyer refused to accept, held, that a compromise settlement of a disputed, 
bona fide claim constitutes a sufficient consideration for a new promise, and 
that buyer and seller having discussed the purchase of onions in a railroad 
car, the buyer’s refusal to accept at the reduced price after the onions had 
been unloaded for another consignee was not a rejection thereof without 
reasonable cause, and, therefore, the seller’s complaint should be dismissed.** 


Mr. Alexander Golbus, of Chicago, Illinois, for complainant. Mr. A. N. Brockway, 
of Pittsburgh, Pennsylvania, for respondent. Mr. Raymond L. Dillman, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


The formal complaint in this proceeding under the Perishable 
Agricultural Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a et seq.), 
was filed on October 7, 1946. Complainant, * * * alleges that its 
assignor, * * * sold a carload of Texas Commercial onions, 70 
percent U.S. No. 1, to respondent at a price f.o.b. * * * shipping 
point. It is aileged further that the onions were shipped and tendered 
to respondent at * * * and were of the “kind, quality, grade and 
size” called for in the contract but respondent rejected them. Com- 
plainant asks for damages in the amount of the difference between the 
sale price of the onions and the amount realized on their resale through 
the Tri-State Sales Agency of * * * following respondent’s 
rejection. 

Respondent answering admits the purchase of the onions but alleges 
that complainant represented them as “B and F” brand and after 
the shipment arrived at * * * anew agreement was made whereby 
respondent was to pay $1.50 per bag rather than the original price 
of $2.10 per bag, and that complainant was to reduce the amount of 
the draft accordingly, and cancel its instructions to the Tri-State 
Sales Agency to resell the onions, but that complainant failed to do 

*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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so and, therefore, the “second contract was null and void.” Respond- 
ent asks that the complaint be dismissed. 

Since the amount claimed as damages in the complaint does not 
exceed $500, evidence has been presented in the form of a verified state- 
ment of facts, as authorized by section 6 (c) of the act and section 
47.20 of the rules of practice. 

It is stated, in part, in complainant’s opening statement of facts 
that no mention of “B and F” brand was made during the oral nego- 
tiations conducted by * * * ofthe * * * and * * * except 
that “B and F” (meaning Brown and Frank,) was the shipper and 
that the onions should be “one brand bags but sale was not made, nor 
any warranties or representations made that the onions were sacked 
in bags bearing B and F brand.” Complainant also states that no 
complaint, objection or exception was taken by respondent to the 
telegraphic confirmation, nor to the copy of an invoice that was mailed 
to respondent excepting a telegram that was received from respondent 
at 4:17 p. m. on April 26, advising that the onions were not B and 
F brand “as per complainant’s Exhibit #10”; that thereafter wires 
(apparently exhibits 12 to 16, inclusive, report of investigation) were 
exchanged and “in view of respondent’s refusal to accept and unload 
the car the onions were released to the Tri-State Sales Agency for 
disposition as shown by exhibits 17, 18 and 19” of the report of in- 
vestigation; that the Tri-State Sales Agency “did not take possession 
or attempt to sell” the onions until after respondent had “refused to 
take possession” of them at the Pennsylvania railroad terminal where 
they had been unloaded. Complainant states further that respondent 
failed and refused to accept the onions and they were resold to an- 
other purchaser for net proceeds that was less than the original con- 
tract price. 

Respondent has waived the filing of an answering statement of facts. 
Both parties have filed briefs. 


FINDINGS OF FACT 


1. Complainant, * * * isa corporation whose post office address 
is * * * 

2. Respondent, * * *, is a partnership composed of * * *, 
whose address is * * *, 

3. On or about April 22, 1946, the * * *,a partnership composed 
of * * *, sold a carload of Texas Commercial onions to respondent 
as being 70 percent U.S. No. 1, at the agreed price of $2.10 per sack, 
f.o.b. * * *. Payment of the agreed price of $1,071 was to be made 
by respondent by taking up a draft in that amount at the William 
Penn Bank of Commerce, * * *. 
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4. The onions were shipped April 20, 1946, from * * * in car 
WFEX 65264 and arrived at * * * on April 26, 1946, on which 
date respondent notified the * * * that the onions were not B and F 
brand and would not be accepted. The * * * denied that they were 
warranted as B and F brand, but agreed to reduce the price of the 
onions from $2.10 per bag to $1.50 per bag, and on April 27, 1946, wired 
respondent authority to pay the draft at the reduced amount. 

5. Such wired authority was received by respondent too late to en- 
able it to take up the draft prior to the closing time of the bank on 
Saturday, April 27. On Monday, April 29, respondent was informed 
that complainant had arranged with the Tri-State Sales Agency to 
dispose of the onions and that they had been unloaded on the platform 
of the Pennsylvania Railroad terminal, and respondent refused to ac- 
cept them at the reduced price after being unloaded at the terminal. 

6. The * * * sold and delivered the onions to another purchaser 
through the Tri-State Sales Agency for net proceeds of $600.34 which 
was $470.66 less than complainant would have received if they had 
been accepted by respondent under the original contract of sale. 

7. On or about February 8, 1947,the * * * sold and assigned its 
cause of action against respondent to its successor, the * * *, * 

8. The formal complaint was filed on October 7, 1946, and within 
nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent admits the purchase of the onions from complainant’s 
assignor but contends that on arrival of the onions at * * * inspec- 
tion disclosed that they were not B and F brand, as represented by com- 
plainant. Respondent states that it notified the * * * of its re- 
jection of the shipment but later agreed to accept the onions at the 
reduced price of $1.50 per bag on track * * *, but that complain- 
ant authorized the Tri-State Sales Agency to dispose of the shipment, 
which it did, and in connection with such resale the onions were un- 
loaded from the car by the carrier at its terminal. Respondent argues 
that it could not be expected to accept delivery after the onions had 
been unloaded “for another consignee.” On the other hand complain- 
ant contends that its wire of April 27 to respondent saying, “This your 
authority instruct bank reduce draft $306 * * * in full settlement 
all controversies this car,” constituted an offer and that such offer had 
to be accepted before it could become a new contract. 

The record shows that the car arrived at * * * on April 26. At 
4:17 p. m. on that day respondent wired complainant that the onions 
were not B and F brand as purchased, “therefore necessary reject.” 
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This wire was followed by an exchange of later wires between the 
parties wherein respondent asserted and the * * * denied that 
the original agreement called for B and F brand, but there is no wire 
by respondent accepting the onions at the reduced price. The agree- 
ment to reduce the price obviously was concluded by telephone. The 
language of complainant’s wire to respondent, the material parts of 
which are quoted above, does not appear to have been an offer to reduce 
the price, as claimed by complainant, which would have required an 
acceptance by respondent in order to become effective, but instead the 
wire appears to be a confirmation by complainant of a prior oral agree- 
ment to reduce the price. Since it appears that the parties agreed to 
reduce the price, the questions as to whether respondent’s failure to 
object tothe wireofthe * * * of April 22 stating shipment, grade 
and price of the onions, constituted an acceptance thereof at the original 
price, and whether there was an original warranty of B and F brand, 
become immaterial and therefore need not and are not determined. 

Complainant also contends that there was no consideration suffi- 
cient to support a new agreement. With this contention we cannot 
agree because a compromise settlement of a disputed, bona fide claim, 
constitutes a sufficient consideration for a new promise. Lubowicki 
v. Travelers Insurance Co., 8 Atl. 2d, 842 (N. J. D. C. 1939) ; Sperling 
v. Sperling, et al. 36 N. Y. S. 2d, 88 (1945). Also see Hoyt v. Wick- 
ham, et al. 25 F. 2d, 777 (C. C. A. 8th 1928) ; Childress v. Luchy Jew 
Lead & Zine Co., 134 Kan. 743, 8 P. 2d, 376; Koe/mel, et al. v. Kaelin, et 
al. 374, Ill. 204, 29 N. E. 2d, 106. | 

The controlling question appears to be whether respondent’s re- 
fusal to accept the onions at the reduced price, after they had been 
unloaded at the terminal of the Pennsylvania Railroad, violated section 
2oftheact. Uptothetimethe * * * received the wire from Tri- 
State on April 27, stating that the onions were being unloaded, seller 
and buyer had been talking about onions that were loaded in a desig- 
nated car. While the onions were in the original car in which they 
were loaded at shipping point they could have been protected. After 
they were unloaded at the terminal respondent would have been re- 
quired to reload the onions in another car, or transport them by truck 
to its store, warehouse, or other terminal space. Such extra han- 
dling might hasten deterioration and would also subject respondent to 
the payment of additional cost. In short, the transaction took on a 
condition not theretofore contemplated by respondent. Under these 
circumstances it is concluded that respondent’s rejection cannot be 
said to have been a rejection without reasonable cause. It follows 
that the complaint must be dismissed. M. C. Ragatz Company v. 
Dallas Wholesale Grocer Company, 5 A. D. 472. 
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ORDER 


The complaint is hereby dismissed. Copies hereof shall be served 
on the parties by registered mail or in person. 


(A. D. 1672) 


L. Gmuarpe Company v. Liserty Casn Grocers, Inc. PACA Doc. 
No. 4655. Decided December 31, 1947. 


F. O. B. Acceptance—Buyer Has No Right of Rejection—Damages— 
Abandonment to Carrier 


Where respondent-buyer under a contract providing for “inspection acceptance 
St. Louis” rejected a carload of onions on arrival at destination, it is held 
that the buyer had no right of rejection even if the produce did, in fact, 
fail to meet contract requirements, which was not proved here, and com- 
plainant-seller, therefore, is entitled to an award of reparation in the full 
amount of the contract purchase price since the shipment was abandoned 
to the carrier for freight charges.* 

Messrs. Spiegel & Rosenblatt, of Chicago, Illinois, for complainant. Mr. John 
Montedonico, of Canale, Glanker, Loch & Little, of Memphis, Tennessee, for 
respondent. Mr. Heiskell B. Kelley, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the Per- 
ishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seq.). Informal complaint was made to the Regulatory Divi- 
sion, Fruit and Vegetable Branch, on May 15, 1946. The formal com- 
plaint was filed on September 25, 1946. A copy of the report of in- 
vestigation was served on complainant by registered mail on Novem- 
ber 16, 1946. A copy of the formal complaint and a copy of the 
report of investigation were served on the respondent by registered 
mail on November 18, 1946. Respondent filed an answer on Decem- 
ber 17, 1946, denying any liability to complainant in connection with 
the transaction involved herein. 

The formal complaint alleges that on or about May 10, 1946, com- 
plainant contracted to sell and respondent to purchase a carload of 
onions grading 75 percent U. S. No. 1 at shipping point at the agreed 
price of $1.25 per sack, or 637.50 for the carload, f. 0. b. Texas load- 
ing point with the distinct understanding that the sale was made “In- 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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spection acceptance St. Louis,” where the shipment was then standing. 
Complainant thereafter diverted the onions in car R. D. 36360 from 
St. Louis, Missouri, to respondent at Memphis, Tennessee, where de- 
livery was tendered in compliance with the contract of sale. The 
respondent refused to accept the shipment. Complainant thereafter 
tried to find another purchaser but failed, and was finally compelled 
to abandon the shipment to the carrier for freight charges. As a 
result of respondent’s rejection, complainant claims to have been 
damaged in the sum of the full amount of the contract purchase price 
of $637.50, for the recovery of which complaint was filed in this pro- 
ceeding. 

Respondent’s answer denies that complainant was damaged as the 
result of the rejection and, therefore, requests dismissal of the com- 
plaint. Respondent admits that on or about May 10, 1946, it agreed to 
purchase the shipment in question, at the price mentioned in the com- 
plaint, but contends that the purchase was made “upon the express 
representation of complainant’s agent or employee that the said com- 
modity was in good and sound condition at the diversion point in 
St. Louis, Missouri,” as expressly represented by complainant’s agent 
and employee, J. A. Boe, during a telephone conversation with re- 
spondent who agreed to accept the onions “at the aforesaid diversion 
point provided said commodity was inspected in the usual and cus- 
tomary manner by a licensed or registered inspector of the United 
States Department of Agriculture.” The respondent specifically 
denies that it “accepted the commodity referred to upon the inspec- 
tion solely of the aforesaid agent or servant of complainant.” Re- 
spondent likewise denies that complainant tendered to it a shipment 
of onions which would meet contract requirements and contends that 
rejection was justified since the shipment “was not in the condition as 
represented to it (respondent) by complainants’ servant or agent” and 
showed substantial decay when tendered to respondent at Memphis, 
Tennessee, on May 12, 1946. 

A formal hearing was held at Memphis, Tennessee, on June 23, 1947, 
at which both parties were represented by counsel. Complainant 
rested its case on the complaint, report of investigation, exhibits at- 
tached thereto and the deposition of Joe A. Boe who stated that on 
May 10, 1946, he was employed by complainant at St. Louis, Missouri, 
and on that day inspected a carload of onions contained in car RD 
36360 at that market by examining “eight or ten samples in various 
parts of the car, in three top layers” and found the onions “to be in 
generally good condition except for slight slime starting in a few 
samples in generally the early stages.” The deponent explains that 
this condition was not serious, as very little was noted, and the “grade 
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was found to be commercial.” This deponent added that a report of 
this inspection was made by telephone to the respondent at Memphis, 
Tennessee, who stated that “he would accept f. 0. b. St. Louis as is on 
my inspection and that he would pay for the extra freight involved as 
the car would not take a through rate to Memphis, Tennessee, and a 
back-haul charge would be made by the Railroad Company.” The 
car was immediately diverted to Memphis where, on arrival of it, 
respondent sent a telegram to this deponent stating that the car 
showed heavy decay and would not be accepted. This deponent then 
called respondent by telephone and requested re-examination of the 
shipment and “reminded them that they purchased the car f. o. b. St. 
- Louis acceptance final.” Respondent reinspected the shipment the 
following morning and advised the deponent by telephone that “fur- 
ther inspection showed the car to be worse than their inspection of the 
day previous but that they would be willing to accept it at 40 cents per 
bag allowance.” This information was passed on to the deponent’s 
employer, L. Gillarde Company, Chicago, Illinois. They refused to 
concur in this allowance and advised deponent that they would handle 
the matter from then on. On cross-examination this deponent stated 
that he made the inspection of the onions at St. Louis, Missouri, and 
did not request Federal inspection “as the buyer did not so request.” 
Complainant offered no further testimony. 

Mr. John W. Montesi testified for respondent at the hearing to the 
effect that he was then in the employ of respondent as a produce buyer 
and was so employed on May 10, 1946, when he agreed to purchase for 
respondent a carload of onions to be diverted from St. Louis, Missouri. 
He stated that he telephoned to Mr. Boe of complainant firm in St. 
Louis, Missouri, and “told him we needed a car of onions badly.” A 
price was quoted and this witness inquired “Isn’t that price pretty 
cheap?” and he replied that it was but it took into consideration the 
necessity for respondent to pay a back haul from St. Louis, Missouri, to 
Memphis, Tennessee. This witness then told Mr. Boe “If the car is a 
good car of onions, we can use it, but if it is not any good, we don’t 
want it,” and Mr. Boe agreed to look at the shipment and said “if it is 
O. K. I will wire you confirmation on the car.” There was nothing 
said about a right of respondent to inspect the shipment on arrival at 
Memphis, Tennessee, and no mention was made of Federal inspection. 
This witness also stated that complainant’s telegram confirming the 
sale was received by respondent on the evening of the day it was sent, 
May 10, 1946, and added, “He did not wire the inspection on the car 
and I figured it did not need it because the car was O. K. figuring it 
was sound and would meet the grade specifications.” No certificate of 
Federal inspection at any point was received by respondent. The ship- 
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ment was inspected by respondent immediately on notice from the 
carrier that it had arrived at Memphis and since “considerable break- 
down was found, Federal inspection was ordered.” On _ cross- 
examination, this witness stated that he never saw the shipping point 
inspection certificate but was informed that it showed the onions to be 
75% U.S. No. 1 when shipped from loading point. Fred Montesi 
testified that on arrival of the shipment at Memphis, he examined the 
onions and found them badly sprouted and concluded that the ship- 
ment was not wanted but if accepted it should be with an allowance 


which was refused. 
FINDINGS OF FACT 


1. Complainant is a corporation whose address is 79 South Water 
Market, Chicago, Illinois. 

2. Respondent is a corporation whose address is 132 East Webster 
Street, Memphis 2, Tennessee. At the time of the transaction involved 
herein, respondent was licensed under the act and is now so licensed. 

3. On May 10, 1946, respondent contracted in interstate commerce 
to purchase and complainant to sell a carload of Crystal Wax Bermuda 
onions in small open mesh sacks contained in car RD 36360 then stand- 
ing at St. Louis, Missouri, at the agreed price of $637.50 f. o. b. Texas 
shipping point where, on May 2, 1946, it was understood by the parties 
that the onions graded “U. S. Commercial with approximately 75% 
U.S. No. 1 quality” but the aforesaid contract provided for “inspec- 
tion acceptance St. Louis.” This inspection was made at St. Louis, 
Missouri, at respondent’s request, by complainant’s employee, Joe A. 
Boe, who reported to respondent, after examining several samples 
from various parts of the car, that in his opinion it was a “good car” 
of U. S. Commercial grade onions and on receiving this report the 
shipment was, on respondent’s order to complainant’s said employee, 
immediately diverted to respondent at Memphis, Tennessee. 

4. On Monday, May 13, 1946, respondent was notified of the arrival 
of the shipment at Memphis, Tennessee, and on finding the onions 
showing considerable decay, wired complainant later that day stat- 
ing that the shipment was rejected because it arrived in bad condi- 
tion but subsequently offered to accept it at an allowance of fifty cents 
per sack which was rejected by complainant. 

5. Federal inspection of this shipment of onions at Memphis, Ten- 
nessee, on the morning of May 14, 1946, disclosed “Stock fairly dry 
in top layer, generally slightly damp in lower layers. Decay ranges 
in samples from 5 to 40%, mostly 10 to 20%, consisting of Bacterial 
Soft and Black Mold Rots with some to practically all undecayed 
onions showing slight to severe surface Black Mold. In many sam- 
ples none, most 3 to 12%, average approximately 3% new neck growth 
up to 3 inches.” 
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6. Complainant, on failing to find another buyer in Memphis, Ten- 
nessee, shipped the car to Chicago, Illinois, in an effort to dispose of 
the onions at the best possible price but on May 23, 1946, abandoned 
the shipment to the carrier for freight charges, and subsequently in- 
stituted this proceeding for recovery of the contract purchase price. 

7. Formal complaint was filed in this proceeding on September 25, 
1946, which was within nine months after the cause of action accrued. 


CONCLUSIONS 


The undisputed facts in this case disclose that respondent, finding 
itself badly in need of a carload of onions on May 10, 1946, engaged 
in a telephone conversation with complainant’s St. Louis manager 
who was requested to and did examine for respondent a carload of 
onions which complainant had standing at St. Louis after shipment 
from Texas loading point where Federal inspection discloses the 
onions graded 75% U.S. No. 1 with no decay on May 2, 1946. 

Respondent admits making the purchase of this shipment of onions 
through complainant’s St. Louis representative but denies that the 
agreement provided for “inspection acceptance St. Louis” as stated in 
complainant’s confirming telegram which was sent to respondent on 
the same day the aforesaid telephone conversation took place. Re- 
spondent’s first objection appears to have been made by telegram sent 
to complainant on May 13, 1946, which in no way objected to the agree- 
ment but states that the shipment was rejected only because of 10 to 
15 percent decay and 5 percent sprouts found on arrival at Memphis, 
Tennessee. Although this is substantially the condition disclosed by 
Federal inspection made at that destination on the following day, it 
is not believed to be adequate proof that the onions were not as repre- 
sented by Joe A. Boe when he acted as respondent’s agent in examin- 
ing the shipment at St. Louis, Missouri. The buyer has no right of 
rejection in such a case. He should accept delivery and recover such 
damages as he can show resulted from any breach of contract which he 
can establish. In this connection the record discloses that the Fruit 
and Vegetable branch repeatedly advised respondent that, under the 
contract involved, rejection was not permitted but instead the shipment 
should be accepted and a claim made against complainant for such 
damages as could be established. Regardless of this advice based upon 
regulations under the act and the decision in A. Bronstein v. Joseph 
Denholtz and Sons, Inc., PACA Docket No. 2208 S. 1533, respondent 
rejected the shipment which was thereafter resold by complainant at 
a loss for the recovery of which reparation should be awarded and the 
facts published. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
complainant, as reparation, $637.50, with interest thereon at 5 per- 


cent per annum from May 13, 1946, until paid. 


The facts and circumstances, as set forth herein, shall be published. 
Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and as 
to service on the parties, this order shall become effective 20 days after 


its date. 


(A. D. 1673) 


Witu1AM Suapiro v. Ben BreNNER. PACA Doc. No. 4728. Decided 


December 31, 1947. 


Failure to Pay Purchase Price—Warranties—Lack of Implied Warranty of 


Quality—Effect of Inspection 


Where seller offered two truckloads of potatoes in bags branded U. S. No. 1 but 
made no express warranty of grade, quality or condition and buyer examined 
potatoes from aS many bags as he cared to inspect before purchasing, it is 


held, that since the buyer relied upon his own skill and judgment in deciding 


to purchase the potatoes, no warranty of grade, quality or condition by the 
seller was implied and the subsequent purchase of a third truckload from the 
same cars thereafter delivered to buyer’s store was under same conditions, 
and therefore, seller is entitled to an award of reparation for the full amount 


of the agreed purchase price.* 
Mr. David Siskind, of New York, New York, for complainant. 


Mr. Simon J. 


Trosty, of New York, New York; for respondent. Mr. James A. O’Donnell, 


Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a et seq.), 
for the recovery of the agreed purchase price of three truckloads of 
potatoes. It was instituted by an informal complaint made orally on 
June 20, 1946, followed by a written informal complaint received on 
July 16, 1946, by the Regulatory Division, Fruit and Vegetable Branch, 
which also received the formal complaint on December 11, 1946. A 
copy of the report of investigation was served on complainant by 
registered mail on March 17, 1947, and, on the same day, a copy of the 
formal complaint and a copy of the report of investigation were like- 


*Reference to other points involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Ed. 
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wise served on respondent who subsequently filed an answer denying 
liability to complainant in the amount alleged in the complaint and 
requesting an oral hearing which was held in New York, New York, 
on November 7, 1947. Both parties appeared at the hearing and each 
of them was represented by counsel. 

It is alleged in the complaint filed herein that on or about June 14, 
1946, in the course of interstate commerce and while acting as agent for 
Guy W. Capps of Creeds, Virginia, complainant sold three truckloads 
of potatoes to respondent at the agreed price of $1.65 per sack; that the 
purchase and acceptance of delivery of the first two truckloads consist- 
ing of a total of 384 sacks of potatoes was made after respondent had 
inspected the potatoes and no warranty was made by complainant and 
that respondent thereafter gave complainant a check in payment of the 
agreed purchase price in the amount of $633.60. It is also alleged in 
the complaint that shortly after the completion of the aforesaid trans- 
action and during the same day, the respondent returned to com- 
plainant’s place of business and purchased an additional lot of 216 
sacks of potatoes for which he gave complainant a check for $356.40 in 
payment of the agreed purchase price for this additional lot of pota- 
toes; that respondent accepted delivery of all of the potatoes involved 
herein but thereafter stopped payment on the checks given in payment 
therefor and now owes complainant the sum of $990 for the potatoes in 
question. The complainant also alleges that the potatoes involved in 
this proceeding were shipped from Elizabeth City, North Carolina, in 
cars PFE 18890 and FGEX 18218, to complainant at New York, New 
York, where delivery was made to respondent and that the owner and 
shipper of the potatoes, Guy W. Capps, has authorized the complainant 
to institute this proceeding as disclosed by a telegram sent by the said 
Guy W. Capps to complainant which is attached to the formal com- 
plaint as exhibit number five. 

Respondent filed an answer denying generally all the allegations 
of the complaint and setting up four separate defenses to the cause of 
action. The first two of these defenses allege that the potatoes were 
purchased by the respondent without inspection and in reliance upon 
representations and warranties made by complainant to the effect that 
the potatoes met the requirements for the U. S. No. 1 grade and that 
the parties agreed that the checks would not be cashed by complainant 
until after respondent had inspected the potatoes at his place of busi- 
ness; that on June 14, 1946, after respondent complained of the de- 
cayed condition of the potatoes, complainant instructed him to dis- 
pose of the potatoes at the best price obtainable and the potatoes were 
accordingly resold for $210 which complainant thereafter refused to 
accept in full payment. As a third defense, respondent alleges that 
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at no time during the negotiations was he informed that complainant 
was acting only as a broker in these transactions. It is also alleged 
that since the sales were made on a credit basis, the transaction is 
not within the jurisdiction of the United States Department of Agri- 
culture. Furthermore, compainant is charged in the fourth separate 
defense with wilfully and deliberately misleading respondent in that 
complainant withheld the result of Federal inspection which dis- 
closed that the potatoes were damaged from a slimy soft rot in ad- 
vanced stages and that the potatoes were badly scarred, bruised and 
decayed. 

The testimony offered at the hearing by complainant discloses that 
the two carloads of potatoes involved in this proceeding were shipped 
by Guy W. Capps of Princess Ann, Virginia, and were received by 
complainant on June 13, 1946, to be handled on consignment. Late 
that night or early on the following morning, complainant had two 
truckloads of these potatoes removed from cars PFE 18890 and PGE 
18218 in which they had been shipped in interstate commerce and 
transported them to his place of business at 364 Washington Street 
in New York, New York. About 2:00 a. m. on the morning of June 
14, 1946, respondent went to complainant’s place of business where 
the aforesaid trucks were standing and negotiated with complainant 
for the purchase of the 384 bags of potatoes contained therein. Com- 
plainant and the truck drivers testified that while negotiating for 
the purchase of these potatoes, the respondent climbed to the top of 
each of the truckloads of potatoes where he opened and examined as 
many of the bags as he cared to inspect and after considerable dis- 
cussion concerning the price, it was finally fixed at $1.65 per bag. As 
soon as this price was agreed upon, respondent made out and deliv- 
ered his check to complainant for the agreed purchase price in the 
sum of $633.60 and the potatoes were delivered to respondent. Testi- 
mony was also offered by complainant to show that within approxi- 
mately an hour after the aforesaid transaction was completed during 
which time a considerable number of bags had been opened by re- 
spondent in making sales, he returned to complainant’s place of busi- 
ness and purchased the 216 bags of potatoes remaining from the pre- 
viously mentioned cars and gave complainant a check for $356.40 in 
payment for this second lot of potatoes which he then ordered de- 
livered to his place of business. 

On cross-examination, complainant denied any knowledge of a 
Federal inspection having been made prior to the time the potatoes 
were sold to respondent. Complainant also denied that respondent 
had requested him to hold the checks given in payment until the po- 
tatoes were inspected at respondent’s place of business. Complainant 
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also denied that he made any representations concerning the quality 
or condition of the potatoes. 

Respondent testified that he examined potatoes in but two of the 
bags from the trucks which were placed on the sidewalk. He con- 
tended that since he weighs 245 pounds, it was physically impossible 
for him to climb upon the trucks to inspect any of the other bags in 
either of the loads. Respondent stated that the complainant sold the 
potatoes to him as U. S. No. 1 potatoes and that the checks given in 
payment were to be held by complainant until the following Monday 
in order to permit inspection of the potatoes by respondent at his place 
of business. Respondent also testified that he telephoned to complain- 
“ant on the morning of June 14, 1946, the day the sale was negotiated, 
and complained of a diseased condition of the potatoes. He further 
stated that he sold 600 bags of these potatoes for $210 which was 
offered to and refused by complainant in settlement. 

During the course of the hearing, respondent’s attorney moved to 
dismiss the complaint on the grounds that complainant had failed to 
establish a prima facie case and for the further reason that the trans- 
action was made on a credit basis, thus removing the matter from the 
jurisdiction of the Department of Agriculture. Both these motions 
were denied by the Presiding Officer at the hearing. 

At the close of the hearing, complainant’s attorney moved to dis- 
miss the four separate defenses, the first two because they purport 
to claim an accord and satisfaction; the third because the Perishable 
‘Agricultural Commodities Act makes no distinction between a cash 
or credit transaction; and, fourth on the ground that respondent had 
failed to submit any proof to show fraud or misrepresentation by com- 
plainant. The Presiding Officer reserved his ruling on these motions. 


FINDINGS OF FACT 


1. Complainant, William Shapiro, is an individual whose post of- 
fice address is 364 Washington Street, New York, New York. 

2. Respondent, Ben Brenner, is an individual whose address is 
760 Hunts Point Avenue, Bronx, New York 59, New York, and, dur- 
ing the time of the transactions involved herein, he was licensed under 
the act. 

3. On or about June 14, 1946, complainant contracted in interstate 
commerce to sell without making any warranty of quality or condi- 
tion, and respondent, after an unrestricted examination and inspec- 
tion of two of the truckloads also agreed to purchase a third truck- 
load from the same lot or a total of 600 sacks of potatoes at the agreed 
delivered price of $1.65 per sack or $990 for the lot of potatoes which 
were delivered to respondent from cars PFE 18890 and FGE 18218 
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in which they had been shipped in interstate commerce from Eliza- 
beth City, North Carolina to Mespath, Long Island, New York. 

4, Respondent accepted delivery of the three truckloads of potatoes 
involved in this proceeding and, at the time of purchase, made pay- 
ment by issuing and delivering to complainant two checks aggregating 
the full amount of the agreed purchase price drawn on The Public 
National Bank and Trust Company of New York but respondent 
thereafter stopped payment on both of these checks and the full amount 
of the agreed purchase price for these potatoes remains due and owing 
from respondent to complainant. 

5. Although the sales involved in this proceeding were made en- 
tirely on respondent’s personal examination and without any warranty 
or reference to Federal inspection the results of which were apparently 
unknown to either of the parties at the time of the sale, such inspec- 
tion made on June 12, 1946, or two days before the sale in controversy, 
indicates quite conclusively that both lots of these potatoes were very 
similar in quality and condition as disclosed by the following 
quotations from the inspection certificates : 

In PFE 18890: “Generally firm. Ranging from 10 to 100% average approxi- 
mately 40% Late Blight Tuber Rot, mostly initial and accompanied by a light 
surface mold, 1 to 15%, average approximately 6% Slimy Soft Rot in all stages.” 
In FGE 18218: “Generally firm. Ranking from 20 to 80%, average approximately 
50% Late Blight Tuber Rot, mostly initial. In 20% of samples no soft rot; in 
30%, 2% ; in 50% of samples 8 to 6%, averaging 3% ; Slimy Soft Rot, advanced.” 

Respondent claims to have made prompt disposition of the potatoes 
involved herein for a total of $210 which amount has been offered to 
and refused by complainant in full settlement of this controversy. 

7. In negotiating the sale of the potatoes involved in this proceed- 
ing, complainant acted as a commission merchant and agent for Guy 
W. Capps of Creeds, Virginia, who procured the potatoes at Elizabeth 
City, North Carolina, and shipped them to Mespath, Long Island, 
New York, and on July 13, 1946, authorized complainant to collect the 
purchase price from respondent and followed this on November 7, 
1947, with a formal assignment to complainant of all his claims against 
respondent in connection with this transaction. 

8. Formal complaint was filed on December 11, 1946, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent has failed to submit sufficient evidence in support of 
any of his special defenses set up in his answer for the reasons that 
the record discloses quite conclusively that no representations or war- 
ranties whatever were made to respondent other than that the pota- 
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toes were all from the same cars. They were purchased after as 
complete examination of them as he cared to make and, while it is 
immaterial under the act whether the purchases were made by re- 
spondent on credit or for cash, it is clearly disclosed by the evidence of 
record that these purchases were for cash. This is evidenced by the 
fact that respondent gave his checks to complainant in full payment 
for all of the potatoes involved. The stopping of payment on these 
checks in no way changes the nature of the contract of purchase and 
sale. Furthermore, there is no evidence of record which even indicates 
that complainant accepted any portion of the proceeds from the sale 
of the potatoes or that he was under any obligation to accept such 
proceeds in full payment therefor. 

With reference to the nature of the agreement entered into by the 
parties, reference is made to testimony offered at the hearing by com- 
plainant, supported by that of two truck drivers, to the effect that they 
saw respondent inspect some ten or fifteen bags of potatoes on each of 
the two trucks standing near complainant’s place of business during 
the early morning of June 14, 1946. Respondent admitted that he 
examined the contents of two bags which had been placed on the side- 
walk near the trucks but he denied that he climbed to the top of the 
trucks to look at other bags as complainant’s witnesses allege. The 
weight of the evidence, therefore, appears to support the conclusion 
that the 384 bags of potatoes on these two trucks were purchased by 
respondent after inspection, or full opportunity for as complete in- 
spection as he cared to make. In this connection, reference is made 
also to respondent’s testimony at the hearing wherein he stated that 
while negotiating with complainant for the potatoes in question “He 
told me they are U. S. No. 1 but they was off stock—off stock means 
rotten potatoes.”—and while contending that complainant represented 
the potatoes to be U. S. No. 1, the respondent testified “After they 
(the first two truckloads of potatoes) were transferred (to respond- 
ent’s truck) I had them potatoes in my hands, they looked good for 
$1.65 and I went up and bought 216 bags it was.” In this testimony, 
respondent confirms complainant’s contention that the purchase was 
made after full opportunity for examination and without any war- 
ranty as to grade, quality or condition. 

Here as in 7rautmann & Squeri v. Schley Brothers 5 A. D. 626, 
it may be said that an unlimited opportunity for inspection appears to 
have been offered to the purchaser by the seller and if the purchaser saw 
fit to accept the shipment without making as thorough inspection as he 
should have made, he cannot now be heard to complain. Allegrezza 
v. Scaleucei, 247 Mich. 94, 225 N. W. 495. Also the statement is made 
in Adams & Dodge v. Joseph Martenelli & Co., Inc., and D’ Arrigo 








oa 


oO fs Fe Be 


ws 2 © 2 SS SS. Ada @® 


oe 


ee eee ey All ORS hr lat lO OR rl at ll rs rt lat lr | 


% 








6 A. D. WILLIAM SHAPIRO V. BEN BRENNER 1189 





Brothers Company, 6 A. D. 1018, that “If the buyer has examined the 
goods, there is no implied warranty as regards defects which such ex- 
amination ought to have revealed.” This is in accord with the con- 
clusion reached in £. P. Stacy and Sons v. Moher 200 Mich. 81, 166 
N. W. 849 wherein the court held that in a case where the buyer has 
examined the goods, there is no implied warranty as regards defects 
which such examination ought to have revealed. 

As previously indicated, it is evident that the potatoes involved in 
this proceeding were sold by complainant without any express war- 
ranties or representations as to condition, grade or quality. The re- 
spondent has stressed the appearance of the marking, “U. S. No. 1”, 
on the bags in support of his contention that complainant expressly 
warranted that the potatoes in each and every bag would meet the 
requirements for that grade but there is little if any merit in this 
contention since experienced potato dealers like respondent know that 
sacks used in shipping bear a grade designation reflecting the grade 
when shipped and is no warranty of grade sometime later at a distant 
point. This is particularly true in the case of new potatoes har- 
vested during the summer months when considerable decay may de- 
velop in a comparatively short time after loading. It must be assumed, 
therefore, that respondent was well aware of the fact that the ap- 
pearance of a U.S. No. 1 designation on the bags at the time of pur- 
chase did not necessarily mean that the potatoes therein contained 
were free from decay after a week in transit and would grade U. S. 
No. 1 at the time they were offered to him. Attention is also directed 
to the fact that respondent purchased the potatoes at a price at $1.65 
per bag at a time when U. S. No. 1 Cobbler potatoes from North 
Carolina were selling in New York, New York, at prices as high as 
$3 per bag. Certainly this is evidence which must be considered as 
favorably supporting complainant’s testimony to the effect that he 
did not expressly warrant or represent the potatoes to grade U. S. 
No. 1 when he sold them to respondent. Furthermore, the first two 
truckloads of potatoes were purchased after unrestricted examina- 
tion and inspection by respondent who is presumed to have exercised 
his skill and judgment in conducting his examination and for this 
reason it cannot be said that there was any implied warranty as to 
the quality or condition of these potatoes. Bacon Brothers v. Cad 
Heaton Fruit Company, 5 A. D. 547; Miles-Conley Company, Ine. v. 
A. Troiano & Company, Inc., 3 A. D. 34 and J. EF. Nelson & Son v. 
J. Fisenberg & Son, 3 A. D. 1095. 

The only remaining question concerns whether respondent may be 
considered as having inspected the third truckload of 216 bags of 
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potatoes delivered directly to his place of business from the Long 
Island Railroad yards. Admittedly this truckload was purchased 
without respondent having actually inspected any of the potatoes be- 
fore delivery to his place of business but it is clearly disclosed, and 
respondent does not deny, that these potatoes were from the same 
cars and identical in quality and condition with the two truckloads 
which had been previously examined and purchased by respondent. 
Furthermore the witnesses Forsyth and Lawlor testified that the re- 
maining 216 bags of potatoes in cars PFE 18890 and FGE 18218 were 
loaded onto their truck and delivered by them to respondent’s place 
of business and that, of the 216 bags, all but 75 or 80 were sold by 
respondent directly from their truck. From the evidence presented, 
it must be concluded that the 216 bags delivered directly to respond- 
ent’s place of business and there accepted by him were from the same 
lot and identical with the potatoes which he purchased from complain- 
ant after unrestricted examination. It is concluded, therefore, that 
respondent’s failure to pay the agreed purchase price for the potatoes 
involved herein is in violation of section 2 of the act and reparation 
should be awarded complainant for the full amount claimed with 
interest and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $990, with interest thereon at 5 percent 
per annum from June 14, 1946, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 
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COURT DECISIONS 


Tue Loarn Corroration v. S. Borner & Sons, — F. Supp. —.* 


Decided October 20, 1947. 


DISTRICT COURT, N. D. OF CALIFORNIA, SOUTHERN DIVISION 
Civil Action No. 27588-G 


Sufficiency of Bond—Motion to Dismiss Appeal—Motion to Strike Bond 


Since appeals taken from orders of the Secretary of Agriculture require a bond 
in double the amount of the reparation award, plus interest, costs, and a 
reasonable attorney’s fee, and the word “bond” as used in section 499 (g) of 
the act means a bond with good and sufficient surety or sureties conditioned in 
form as provided in the act and the rules of the court, but the alleged bond 
furnished by appellant merely constitutes an old common law formal agree- 
ment under seal and is invalid, the motion to dismiss the appeal will be 
granted unless within specified time appellant files a bond with sufficient 
surety, and in the light of this ruling, it is unnecessary to pass upon the 
motion to strike the bond.** 


Goopman, District Judge. 

Pursuant to the provisions of Section 499 (g) (c) of Title 7 USC 
(Perishable Agricultural Commodities Act, 7 USC 499 (a) et seq.) the 
above styled respondent-appellant filed in this court its petition in sup- 
port of an appeal from a reparation order of the Secretary of Agri- 
culture by which he awarded damages in the sum of $19,177.98 in favor 

of appellee and against respondent-appellant. Simultaneously with 
the filing of the petition, respondent-appellant filed a document enti- 
tled “Bond on appeal from reparation order of the Secretary of Agri- 
culture.” This document, while styled a “Bond,” was, in effect, nothing 
more than an agreement by the respondent-appellant by which it bound 
itself in the sum of $50,000.00 to pay any judgment for damages 
awarded by this court upon the appeal including interest, costs and 
attorney’s fees. The document was executed by the corporation, by its 
president and secretary and the corporate seal was affixed. 

Plaintiff and appellee has moved to dismiss the appeal and to strike 
the so-called “Bond” upon the ground that the respondent-appellant 
has failed to comply with the provisions of Section 499 (g) (c) which 
specifies that an appeal from an order of reparation of the Secretary 
of Agriculture to the United States District Court shall be perfected 

*6 A. D. 567, sustained.—EKd. 


**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Kd. 
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by the filing of the notice of appeal “together with a bond in double 
the amount of the reparation award conditioned upon the payment 
of the judgment entered by the court, plus interest and costs including 
a reasonable attorney’s fee for the appellee if the appellee shall 
prevail.” 

Appellee contends that the appeal to this court has not been properly 
perfected for the reason that the document entitled “Bond” is not a 
bond in the sense of being security but is a mere promise on the part 
of the appellant to pay any judgment that may be awarded by the 
court. 

Appellant on the other hand contends that by the language of the 
- statute no security or surety is required and that the word “bond” 
as there used merely means the equivalent of the old common law 
formal agreement under seal. 

It is obvious from the language of the statute that the bond therein 
referred to is a supersedeas, its purpose being to stay the hand of 
the Secretary of Agriculture. It is true that at common law a bond 
was a solemn instrument in writing between the obligor and obligee 
usually under seal. By its formal sealing it was distinguished from 
other more simple promises. However, that Congress in using the 
word “bond” in this statute was intending to require an agreement 
in the nature of the old common law obligation borders upon absurdity. 
Certainly the framers of the statute did not intend to require a party 
appealing from a reparation order of the Secretary of Agriculture 
to the District Court to subscribe to a solemn promise to be bound 
by the judgment of the court which, in any event, would bind the 
appellant upon its rendition. To attribute to Congress such an in- 
tention would be to fly in the face of orthodox canons of statutory 
construction. 

The use of the word “bond” in proceedings in Federal Courts is 
unquestionably synonymous with “security.” I know of no process 
under any Federal Statute or in the course of any Federal judicial 
procedure which requires or provides for the giving of any written 
promise under seal or otherwise by any litigant to be bound by any 
judgment or order of court, unless it is a part of an undertaking by 
way of security to stay proceedings or to insure payment of a claim 
or judgment. 

The term “bond” is commonly used in judicial procedure in con- 
nection with the giving of security for a stay of proceedings upon 
appeal or otherwise. In that sense only is its use in this statute 
understandable or effective. 

The Federal Rules of Civil Procedure apply to this proceeding, 
once it has been started, since the statute says that this proceeding 
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“shall proceed in all respects like other civil suits for damages.” Sec- 
tion 499 (g) (c). Proceedings under this statute in Federal Courts 
are excepted from the Federal Rules of Civil Procedure only with 
respect to the manner of commencement of the proceeding. Rule 81 
(a) (4) F. R.C. P. If we look into the Rules of Civil Procedure we 
find that the word “Bond” as there used refers to bonds that are se- 
curity and have sureties, e.g. See Rules 73c, 73d, 73e, 73f. The rules 
of our own court speak of a bond as a security. Rule 10b Rules of 
Practice District Court of the United States for the Northern Dis- 
trict of California. 

In the only two cases of record in this district, of which this court 
is cognizant, wherein appeals have been taken from orders of repara- 
tion of the Secretary of Agriculture, bonds by surety companies in 
double the amount of the reparation order have been filed by the ap- 
pellant. See Conroy etc. v. Weyle-Zuckerman, #4186 Northern Di- 
vision, 39 Fed. Supp. 784, where the appellant filed a bond of the 
Pacific Indemnity Company in the sum of $2,000.00; and Balley v. 
Tozzi, #4586 Northern Division, affirmed on appeal by the Circuit 
Court of Appeals, 148 Fed. 2d 660, wherein the appellant filed in the 
District Court at the time of appeal from a reparation award of the 
Secretary of Agriculture, a surety bond of the Hartford Accident 
and Indemnity Company, a surety company, in the sum of $12,000.00. 

It is my conclusion that the term “bond” as used in Section 499 (g) 
means a bond with good and sufficient surety or sureties conditioned 
and in form as provided in the statute and the rules of our court. 

Accordingly the motion to dismiss the appeal from the reparation 
order of the Secretary of Agriculture will be granted unless within 
ten (10) days from the date of this order the appellant files a bond 
with sufficient surety or sureties conditioned and in form as required 
by the statute and the rules of our court. 

In view of the ruling made, it is unnecessary to pass upon the mo- 
tion to strike the bond. 


ORDER ON MOTION TO DISMISS APPEAL 


For the reasons stated in memorandum decision this day filed in 
The Login Corporation v. Sam Botner, et al. +£27588-G, it is 

ORDERED that the motion to dismiss the appeal from the repara- 
tion order of the Secretary of Agriculture will be granted unless within 
ten (10) days from the date of this order the appellant files a bond with 
sufficient surety or sureties conditioned and in form as required by 
the statute and the rules of our court. 

In view of the ruling made, it is unnecessary to pass upon the mo- 
tion to strike the bond. 
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APPEALS FROM SECRETARY’S DECISIONS 
(Action for Review by Courts) 


Perishable Agricultural Commodities Act, 1930 

Adams & Dodge v. Joseph Martinelli & Co., Inc., and D’Arrigo Brothers Co., 
6 A. D. 1018. Decided October 10, 1947. Appealed to the District Court 
of the United States for the District of Massachusetts, Civil Action No. 
7131, November 6, 1947. 

American Fruit Growers, Inc., v. Lewis D. Goldstein Fruit & Produce Corpo- 
ration, 6 A. D. 788. Decided August 6, 1947. Appealed to the District 
Court of the United States for the Eastern District of Pennsylvania, Civil 
Action No. 7713, September 8, 1947. 

Arthur Gerber & Co. v. Charles Taxin Co., 6 A. D. 462. Decided May 16, 1947. 
Appealed to the District Court of the United States for the Eastern Dis- 
trict of Pennsylvania, Civil Action No. 7508, June 3, 1947. 

Associated Fruit Distributors of California ». Hoffman Banana Company, 
6 A. D. 1079. Decided November 18, 1947. Appealed to the District Court 
of the United States for the Western District of Texas, Civil Action No. 823, 
December 16, 1947. 

Associated Fruit Distributors of California v. Lord & Spencer Co., 6 A. D. 
40, 160. Decided January 27, 1947, February 28, 1947. Appealed to the 
District Court of the United States for the District of Massachusetts, Civil 
Action No. 6637, March 26, 1947. 

Branson, Ltd. v. J. Lerner & Sons, 6 A. D. 378. Decided April 22, 1947. Ap- 
pealed to the District Court of the United States for the Northern District 
of Illinois, Eastern Division, Civil Action No. 47 C 772, May 21, 1947. 

O. E. Jackson Co. v. W. H. Lailer & Co., and/or James Angello, 6 A. D. 454. 
Decided May 14, 1947. Appealed to the District Court of the United States 
for the District of Massachusetts, Civil Action No. 6853, June 9, 1947. 

C. F. Schaefer Co. v. Lowell Brothers & Bailey Co., 6 A. D. 434, 718. De- 
cided May 7, 1947, July 29, 1947. Appealed to the District Court of the 
United States for the District of Massachusetts, Civil Action No. 7021, 
August 26, 1947. 

California Fruit Exchange v. Spracale Fruit Company, 6 A. D. 1088. Decided 
November 26, 1947. Appealed to the District Court of the United States 
for the Western District of Pennsylvania, Civil Action No. 6866, De- 
cember 23, 1947. 

Cannata Celery Co. v. H. Rothstein & Sons, 6 A. D. 202, 334. Decided March 
12, 1947, April 2, 1947. Appealed to the District Court of the United States 
for the Eastern Division of Pennsylvania, Civil Action No. 7295, April 30, 


1947. 


Ernest E. Fadler Co. v. Hesser, 6 A. D. 15. Decided January 8, 1947. 


Appealed to the District Court of the United States for the District of 
Utah, Civil Action No. 1267, January 27, 1947. 

George Gordon Fruit & Produce Company v. Al Kaiser & Bros., and Peter 
Martori’s Sons, Inc., 6 A. D. 238. Decided March 26, 1947. Appealed 
to the District Court of the United States for the Northern District of 
Illinois, Eastern Division, Civil Action No. 47C 649, April 25, 1947. 
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Perishable Agricultural Commodities Act, 1930—Continued 








Harcourt-Green Co. v. Pennsylvania Macaroni Co., Inc., 6 A. D. 253. Decided 
March 31, 1947. Appealed to the District Court of the United States for 
the Western District of Pennsylvania, Civil Action No. 6459, April 23, 1947. 

Joseph Denunzio Fruit Co. v. Associated Fruit Distributors of California, 
and/or Red Lion Packing Company, 6 A. D. 139. Decided February 26, 
1947. Appealed to the District Court of the United States for the Southern 
District of California, Central Division, Civil Action No. 6940-OC, 
May 7, 1947. 

L. Gillarde Co. v. City Produce Co., 6 A. D. 556. Decided June 2, 1947. 
Appealed to the District Court of the United States for the Southern 
District of Florida, Miami Division, Civil Action No. 2118 M, June 30, 1947. 

L. Yukon & Sons Produce Company v. Finerman & Schoenburg, 6 A. D. 
1051. Decided November 3, 1947. Appealed to the District Court of 
the United States for the Southern District of California, Civil Action 
No. 7817-WM, December 3, 1947. 

La Mantia Brothers Arrigo Co. v. Lewis D. Goldstein Fruit & Produce Corp., 
6 A. D. 64. Decided January 30, 1947. Appealed to the District Court 
of the United States for the Eastern District of Pennsylvania, Civil 
Action No. 7184, April 7, 1947. 

McBride v. The Login Corporation, 6 A. D. 567. Decided June 4, 1947. 
Appealed to the District Court of the United States for the Northern 
District of California, Civil Action No. 27589-R, September 4, 1947. 

McPeters v. Handler Produce Co., 6 A. D. 822. Decided August 13, 1947. 
Appealed to the District Court of the United States for the Southern 
District of Illinois, Civil Action No. P-975, September 12, 1947. 

Mile End Fruit Exchange v. United Produce Co., 6 A. D. 471. Decided May 
19, 1947. Appealed to the District Court of the United States for the 
Eastern District of Illinois, Eastern Division, Civil Action No. 47 C 857, 
June 11, 1947. 

Navasota Watermelon Growers Association v. Handler Produce Company, 
6 A. D. 706. Decided July 24, 1947. Appealed to the District Court of the 
United States for the Southern District of Illinois, Civil Action No. P-972, 
August 22, 1947. 

Nies v. Lewis D. Goldstein Fruit & Produce Corporation, 6 A. D. 802. Decided 
August 8, 1947. Appealed to the District Court of the United States for 
the Eastern District of Pennsylvania, Civil Action No. 7714, September 8, 
1947. 

R. T. Fleischer & Co. v. Lewis D. Goldstein Fruit & Produce Corp., 6 A. D. 23. 
Decided January 13, 1947. Appealed to the District Court of the United 
States for the Eastern District of Pennsylvania, Civil Action No. 6958, 
February 15, 1947. 

Rothenberg v. H. Rothstein & Sons, 6 A. D. 148, 327. Decided February 26, 
1947, April 1, 1947. Appealed to the District Court of the United States for 
the Eastern District of Pennsylvania, Civil Action No. 7184, April 30, 1947. 

S. Botner & Sons Co. v. The Login Corporation, 6 A. D. 567. Decided June 4, 
1947. Appealed to the District Court of the United States for the Northern 

District of California, Civil Action No. 27588-G, September 4, 1947. 

Schoenburg, Price & Co. v. Yeckes-Eichenbaum, Inc., 6 A. D. 130. Decided 

February 13, 1947. Appealed to the District Court of the United States 

for the Eastern District of Pennsylvania, Civil Action No. 7082, March 13, 

1947. 
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Perishable Agricultural Commodities Act, 1930—Continued 

Simon v. United Produce Co., 6 A. D. 209. Decided March 13, 1947. Appealed 
to the District Court of the United States for the Northern District of 
Illinois, Eastern Division, Civil Action No. 47 C 741, May 15, 1947. 

Simon Siegel Co. v. Heaton, 5 A. D. 915. Decided December 30, 1946. Ap- 
pealed to the District Court of the United States for the Eastern District 
of Illinois, Civil Action No. 1487, January 15, 1947. 

Simon Siegel Co. v. Joseph Martinelli & Company, Inc., 6 A. D. 778. Decided 
August 1, 1947. Appealed to the District Court of the United States for the 
District of Massachusetts, Civil Action No. 7024, August 28, 1947, 

Texsun Citrus Exchange v. Procacci Brothers, 6 A. D. 18. Decided January 
6, 1947. Appealed to the District Court of the United States for the Eastern 
District of Pennsylvania, Civil Action No, 5914, February 5, 1947. 

The S. A. Gerrard Company v. H. Rothstein & Sons, 6 A. D. 248. Decided 
March 28, 1947. Appealed to the District Court of the United States for 
the Eastern District of Pennsylvania, Civil Action No. 7372, May 22, 1947. 

W. H. Russum Co. v. Showker Brothers and/or R. D. Turner, Jr., 6 A. D. 583, 
710. Decided June 12, 1947, July 28, 1947. Appealed to the District Court 
of the United States for the Western District of Virginia, Civil Action No. 
225, August 25, 1947. 

Wesco Foods Company v. Frank J. Crivella & Co., Inc., 6 A. D. 1002. Decided 
October 2, 1947. Appealed to the District Court of the United States for the 
Western District of Pennsylvania, Civil Action No. 6752, October 17, 1947. 











DISPOSITION OF APPEALS (ACTION FOR REVIEW) FROM SECRETARY’S 
DECISIONS BY COURTS 


Agricultural Marketing Agreement Act of 1937 


Bailey Farm Dairy Co. et al. v. Anderson, 157 F. 2d 87,6 A. D. 611. United 
States Circuit Court of Appeals, Eighth Circuit, Civil Action No. 13182. 
Decided September 5, 1946. Bailey Farm Dairy Co. et al. v. Jones, 61 
F. Supp. 209, 5 A. D. 43, affirming 3 A. D. 715, affirmed herein. Cert. 
denied, 67 Sup. Ct. 335. 

Beatrice Creamery Company et al. v. Anderson (published in 6 A. D. 969). 
District Court of the United States for the District of Kansas, Second 
Division, Civil Action No. 2615. Decided July 2, 1947. 4 A. D. 528, 
sustained. 

Dairymen’s League Co-operative Association, Inc. v. Anderson. District 
Court of the United States for the Northern District of New York, Civil 
Action No. 2666. Decided December 30, 1947. 5 A. D. 148, sustained. 

Grandview Dairy, Inc. v. Jones, 157 F. 2d 5, 6 A. D. 390. United States 
Circuit Court of Appeals, Second Circuit, Civil Action No. 310. Decided 
July 17, 1946. 61 F. Supp. 460, 5 A. D. 510, affirming 3 A. D. 335, affirmed, 

Hogansburg Milk Company, Ine. v. Jones (published in 6 A. D. 1036). Dis- 
trict Court of the United States for the Northern District of New York, 
Civil Action No. 2051. Decided March 16, 1946. 4 A. D. 285, sustained. 

Ogden Dairy Co. v. Wickard, 157 F. 2d 445, 6 A. D. 269. United States 
Circuit Court of Appeals, Seventh Circuit, Civil Action No. 8980. Decided 
October 21, 1946. 2 A. D. 558, sustained by the District Court of the 
United States for the Northern District of Illinois, Eastern Division in 
unreported decision, affirmed herein. Certiorari denied by the Supreme 
Court on March 8, 1947. 

United States v. Hogansburg Milk Company, Inc., 57 F. Supp. 297, 6 A. D. 
1034. District Court of the United States for the Northern District of 
New York, Civil Action No. 1534. Decided August 18, 1944. 4 A. D. 
285, sustained. 


Perishable Agricultural Commodities Act, 1930 

Bacon Brothers v. Cad Heaton Fruit Company (published in 6 A. D. 732). 
District Court of the United States for the Eastern District of Illinois, 
Civil Action No. 1348. Decided December 19, 1946. 5 A. D. 547, sustained. 

Bacon Brothers v. Cad Heaton Fruit Company (published in 6 A. D. 734). 
District Court of the United States for the Eastern District of Illinois, 
Civil Action No. 1348. Decided June 30, 1947. 5 A. D. 547, sustained. 

E. A. White Fruit Co. v. Carl Handler Fruit Co. and/or C. H. Robinson Co., 
(published in 5 A. D. 779). District Court of the United States for the 
District of Minnesota, Fourth Division, Civil Action No. 2292. Case settled 
March 26, 1947. . 

Ernest E. Fadler Co. v. Hesser (published in 6 A. D. 15). District Court of 
the United States for the District of Utah, Civil Action No. C-772. Case 
settled May 16, 1947. 


1216 








SSSR EER 





RY’S 


ited 
3182. 
, 61 
sert. 


69). 
ond 
528, 


rict 
‘ivil 


ites 
ded 
ed, 
Jis- 
rk, 


tes 








[of eR Tan 


preps. 


Perishable Agricultural Commodities Act, 1930—Continued 


6A.D. DISPOSITION OF APPEALS FROM SECRETARY’S DECS. 1217 


Hoffman Banana Company v. Schultz Brokerage Co. (published in 6 A. D. 
1098). District Court of the United States for the Western District of 
Texas, Waco Division, Civil Action No. 664. Decided March 31, 1947. 5 
A. D. 103, sustained. 

L. Gillarde Company v. Joseph Martinelli & Co., Inc., District Court of the 
United States for the District of Massachusetts, Civil Action No. 5800, 
Decided August 27, 1947. 5 A. D. 555, reversed. 

Mexican Produce Co. v. Lewis D. Goldstein Fruit & Produce Corp., 4 A. D. 
946. District Court of the United States for the Eastern District of 
Pennsylvania, Civil Action No. 5746. Case settled March 8, 1947. 

Simon v. United Produce Co. District Court of the United States for the 
Northern District of Illinois, Civil Action No. 47 C 741. Decided October 
6, 1947. Court dismissed appeal from decision in 6 A. D. 209. 

The LeRoy Dyal Company, Inc., v. Allen, 161 F. 2d 152, 6 A. D. 490. United 
States Circuit Court of Appeals, Fourth Circuit, Civil Action No. 5578. 
Decided April 15, 1947. Decision of the District Court of the United States 
for the Eastern District of South Carolina, at Charleston, published in 
6 A. D. 482, ante, reversing Secretary’s decision, is reversed herein, and 
Secretary’s decision, 4 A. D. 476, 5 A. D. 214, sustained. 

The Login Corporation v. 8S. Botner & Sons (published in 6 A. D. 1191). Dis- 
trict Court of the United States for the Northern District of California, 
Southern Division, Civil Action No. 27588-G. Decided October 20, 1947. 
6 A. D. 567, sustained. 

Trautmann & Squeri v. Schley Brothers. District Court of the United States 

for the District of Maryland, Civil Action No. 3212. 5 A. D. 626, sustained. 












AGRICULTURE DECISIONS CITED BY COURTS AND OTHER 
AUTHORITIES 


Agricultural Marketing Agreement Act of 1937 

Allen Milk Co., 6 A. D. 1123 (1947), in 16 LW 2294. 

Avon Dairy Co., 5 A. D. 817 (1946), in 15 LW 2249, Pike and Fischer, 
Decisions 33j.61. 

Breakstone Bros., Inc., 5 A. D. 864 (1946), in 15 LW 2330. 

Pestel Milk Company et al., 6 A. D. 85 (1947), in Pike and Fischer, 'De- 
cisions 13a.123-63. 

The Borden Company, 5 A. D. 861 (1946), in 15 LW 2317; 6 A. D. 511 (1947), 
Pike and Fischer, Decisions 13b.31—45. 

Titusville Dairy Products Co., 6 A. D. 689 (1947), in 16 LW 2073. 

W. A. Snyder & Sons Co., 6 A. D. 409 (1947), in 15 LW 2645. 


Commodity Exchange Act 
General Foods Corporation, 6 A. D. 288 (1947), in 15 LW 2622. 
Zinith-Godley Company, Inc., 6 A. D. 900 (1947), in 16 LW 2125. 


Packers and Stockyards Act, 1921 (Administrative Procedure Act) 
Essex County Coop Co., 6 A. D. 183 (1947), in 15 LW 2553, Pike and Fischer, 
Decisions 33c.26-1. 
Mississippi Valley Stock Yards, 6 A. D. 177 (1947), in 15 LW 2593, Pike and 


Fischer, Decisions 33c.61-1. 

St. Joseph Stock Yards Company, 6 A. D. 319 (1947), in Pike and Fischer, 
Decisions 33c.61-2. 

St. Paul Union Stock Yards Company, 6 A. D. 321 (1947), in 15 LW 2593. 


Packers and Stockyards Act, 1921 
Bowles Live Stock Commission Co., 5 A. D. 886 (1946), in 15 LW 2369. 


Mitchell, 6 A. D. 9 (1947), in 15 LW 2449. 


Perishable Agricultural Commodities Act, 1930 

Argondelis v. Senter Bros., Inc., 4 A. D. 420 (1945), in The LeRoy Dyal Co., 
Inc. v. Allen, 161 F. 2d 152, 6 A. D. 490 (1947). 

Bigler v. National Produce Co., 5 A. D. 689 (1946), in 15 LW 2162. 

D. B. Brunt & Co., Inc. v. S. Goldsamt, Inc., 1 A. D. 605 (1942), in The LeRoy 
Dyal Co., Inc. v. Allen, 161 F, 2d 152, 6 A. D. 490 (1947). 

Higgins Potato Co. v. Crawford, 6 A. D. 560 (1947), in 15 LW 2682, 

John B. Cancelmo Co. v. Frank Fernandez Co., 6 A. D. 215 (1947), in 15 LW 
2521. 

L. Gillarde Co. v. Joseph Martinelli & Co., 5 A. D. 214, 555 (1946), in The 
LeRoy Dyal Co., Inc. v. Allen, 161 F. 2d 152, 6 A. D. 490 (1947). 

L. Gillarde Co. v. Ritter Co. et al., 4 A. D. 594 (1945), in The LeRoy Dyal Co., 
Ine. v. Allen, 161 F. 2d 152, 6 A. D. 490 (1947). 

Tulare County Fruit & Vegetable Distributors, Inc., 6 A. D. 553 (1947), in 
16 LW 2013, Pike and Fischer, Decisions 34b.62-7. 

PACA Doc. No. 4474, 6 A. D. 231 (1947), in Pike and Fischer, Decisions 41i.4-1. 
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COMMODITIES INVOLVED IN PROCEEDINGS UNDER PERISHABLE 
AGRICULTURAL COMMODITIES ACT, 1930 (1947) 


Page 
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Garlic 

Grapefruit 3, 20, 228, 1169 
Grapes BGT, 596, 712, 778, 802, 964 
Lettuce 34, 693, 928, 1013, 10382 
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Peaches 13, 29, 47, 136, 201, 244, 260, 336, 454, 460, 553, 688, 720, oe 920 
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1166, 1167, 1168. 
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CUMULATIVE LIST OF AGRICULTURE DECISIONS REPORTED (1947) 


: Agricultural Marketing Agreement Act of 1937 A.D.No. Page 
13 Allen Milk Co., et al. (AMA Doc. No. 74-29) Validity of amend- 

4 Beni. Ts GQ is eee a i ee 1655 1123 
18 Avon Dairy Company et al. (AMA Doc. No. 75-1 to 75-42, inclu- 
1 sive) Dismissal of petitions for relief—Validity of Order No. 
3 75—Seope of proceeding under section 8e (15) (A) of act— 
0 Regulation of intrastate activities directly affecting inter- 

9 Sinte HanONNG Of TW oo ee ee 1601 885 
4 Berman, Jack (AMA Doc. No. 53-11) Validity of Order No. 53— 
3 Validity of maintenance of season average parity and prices— 

4 Dismissal of petition for reliet® 2... 1622 991 
Bevan’s Dairy (AMA Doce. No. 71-1) Dismissal with prejudice— 

Failure to appear: at hearing... 2.0 cence 1480 409 


Caruso, Joe (AMA Doc. No. 53-12) Validity of Order No. 53— 

Dismissal of petition for relief—Validity of maintenance 

of season average parity and prices*__________ ehpeetel eae meee 1623 994 
Clermont Spring Dairy (AMA Doc. No. 65-2) Matters not justi- 

ciable in proceeding for relief under section 8e (15) (A) 

es i a caer roe 1450 8 285 
Dairymen’s League Cooperative Association, Inc. (AMA Doc. 

No. 27-79) Dismissal ot petition for allowance of cooperative 


PAVMONES 6. oon 5 Son ei eae ee ee 75 
Dellwood Dairy Company, Inc., et al. (AMA Doc. No. 27-43 to 
27-50) Classification of milk—Right to discontinue permissive 
practices—Effect of de:ay in verification—Records—Oral tes- 
timony—Nature of proceeding under section 8e (15) (A) of 
Sle csoade nue ee aaa, cease eas eocsioraetatisia ade ciate 1654 1107 
Eadington Fruit Company et al. (AMA Doc. No. 66-6) Dismissal 
of petition to amend order and stay its operation--_--_-----. 1584 651 
Herel, John J. (AMA Doe. No. 75-45) Dismissal—Withdrawal 
of petition for adjustment of account with market administra- 
tor for Order No. 75- : = se ae gh ree _ 1568 751 
Orrville Milk Condensing Company (AMA Doc. No. 75-48) 
E Denial of application for postponement of Order No, 75 _ 1569 752 
Pestel Milk Company et al. (AMA Doc. Nos. 74-1 to 74-28) 
Validity of Order No. 74--Interstate commerce—De minimis 
doctrine—Category of “inextricable intermingling’—Federal 
regulation of intrastate transactions affecting interstate com- 
merce* oe met ; cmeceaie 1407 85 
St. Charles Dairy (AMA Doe. No, 42-3) Dismissal—Failure to 
make out case in accordance with rules of practice ae . 1571 -%3 


*Hint to important legal and economie points contained in decision, Reference to other 
points involved in this case will be found in Index-Digest in this issue of Agriculture 
Decisions.—Ed. 
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Agricultural Marketing Agreement Act of 1937—Continued A.D. No. 


St. Lawrence County Cooperative Dairies, Inc. (AMA Doc. No. 
27-66) Dismissal of petition for reconsideration*_________-_ 
The Borden Company (AMA Doc. No. 27-78) Validity of deduc- 
tions by handler for services to producers*___________--____ 
Titusville Dairy Products Company (AMA Doc. No. 27-77 
Denial of relief requested by petitioner from payment of obli- 
gations—Intrastate commerce directly affecting, burdening, or 
obstructing interstate commerce—Health approval provisions 
not constituting delegation of legislative power—Scope of 
hearing under section 8c (15) (A) of act—Supremacy of 
federal over state power—Who may not attack constitution- 
ONES ANN ON ae a ee 
* W. A. Snyder & Sons Company (AMA Doc. No. 66-4) Dismissal 
of petition for relief—Validity of maintenance of season 
average parity and prices under section 2 (2) (6) of Act*____ 


Commodity Exchange Act 
Brown, Raymond G., Sr. et al. (CEA Doc. No. 40) Complainant’s 
motion to reopen proceeding granted*________--___-__--__-_ 
Extension of suspension of trading privileges*______________ 
General Foods Corporation et al. (CEA Doc. No. 84) Violations 
of act—Attempt to manipulate and manipulation of price of 
TVG CUI OS BI OCtGR 190 6 i i ee meomnmnenees 





1230 CUMULATIVE LIST OF AGRICULTURE DECS. REPORTED 6 A.D, 


Page 
1380 1 
1504 511 


1533 = 689 


1481 409 
1381 1 
1408 114 


1451 288 


Postponement of effective date of sanctions_-____ 1482: 415:1483 416 
Notice of stay by Circuit Court of Appeals____-~ 1484:417:1485 418 
Denial of further argument on petition for reconsidera- 

tion—Modification of prior order—Effective suspension of 

PRRINITATIONS NOU ROAUITOU" 3 on eee 1535 52 
Notice of stay by orders of Secretary______----__ 1572: 755;1573 755 
Motion for stay of suspension orders granted_-____--______ 1574 756 
Interpretation of term “trading privileges” used in prior 

NNN la eee a a DN the en 1603 910 


Zinith-Godley Company, Inc., and John McClay, Jr. (CEA Doe. 
No. 42) Manipulation of price of commodity—Suspension of 
trading privileges held in abeyance*____--_____- pee eee 


Packers and Stockyards Act, 1921 (Administrative Procedure 
Act) 

Essex County Coop Company (P&S Doc. No. 1510) Continuation 
of existing rates involving section 4 of Administrative Pro- 
I a a ec a ee ree 

Market Agencies at Forth Worth Stockyards (P&S Doc. No. 445) 
Modification of rates and charges—Effective date of order— 
Section 4 (c) of Administrative Procedure Act*___~---______ 

Market Agencies at Omaha Union Stock Yards (P&S Doc. No. 
143) Increase in rates and charges—Effective date of order*__ 
Modification of rates and charges—Effective date of order— 
Section of Administrative Procedure Act*__..-----.--_-__~- 


1426 §=183 


1657 1130 


1425 181 


1656 1128 


*Hint to important legal and economic points contained in decision. Reference to other 
points involved in this case will be found in Index-Digest in this issue of Agriculture 


Decisions.—Ed. 


D, 6A.D. CUMULATIVE LIST OF AGRICULTURE DECS. REPORTED 
ye Packers and Stockyards Act, 1921 (Administrative Procedure 
Act)—Continued -* 
1 Market Agencies at St. Louis National Stock Yards (P&S Doc. 
No. 383) Modification of rates and charges—Effective date 
1 of order—Section 4 of Administrative Procedure Act*_- ~~~ 


Market Agencies at the Kansas City Stock Yards (P&S Doc. No. 
811) Modification of rates and charges—Application of section 

4 (c) of Administrative Procedure Act*_---____-_--_____--~- 
Market Agencies at Union Stock Yards, Chicago, Illinois (P&S 
Doc. No. 402) Continuation of rates and charges*_-______--__ 
Mississippi Valley Stock Yards (P&S Doc. No. 1558) Prescrip- 
tion of rates and charges constituting “rule” unter Adminis- 

) trative Procedure Act—Effective date of order’ Soe 
Sioux City Stock Yards Company (P&S Doc. No. 425) Increase 
in rates and charges—Effective date of order*____----___--- 

) St. Joseph Stock Yards (P&S Doe. No. 298) Increase in rates 
ao OM a ae ee eens 

. Paul Union Stockyards Company (P&S Doe. No. 1211) In- 
crease i rated and charies" =... ee ee 
Publication and filing of supplement to existing ts .riff—Effee- 
tive date of order under section 4 (c) of Administrative 
OCR RG OURS soe og a i oe ae 
The Peoria Union Stock Yards Company (P&S Doc. No. 5) 
Extension of rates and charges—Administrative Procedure 
Act—Effective date of order*__..___....-_________-___.- 7 
Union Stock Yards Company of Omaha, Ltd. (P&S Doc. No. 
344) Effective date of order increasing rates and charges in 
accordance with section 4 (c) of Administrative Procedure 


Voluntary reduction: in. charge... 2. 2 ee, 


Packers and Stockyards Act, 1921 
Adamcik v. Scott Livestock Commission Company and Port City 
Stock Yards Company (P&S Doe. No. 1794) Dismissal— 
Failure to establish claim for reparation*_._._________-_____ 
Associated Veterinarians (P&S Doc. No. 1522) Dismissal—Re- 
quest for modification of period of suspension of registration__ 
Bowles Livestock Commission Company (P&S Doe. No. 1647) 
Postponement of effective date of registration*__.___________ 
Dismissal—Petition for reconsideration___.__-__-_____-____ 
Cleveland Union Stockyards, Company (P&S Doe. No. 442) Ex- 
tension of temporary rates and charges_____---__-- aster 
Columbia Packing Company (P&S Doe. No. 1787) Consent 
order—Cease and desist—Unfair practice*__..__._-______--__ 
Denver Union Stock Yard Company (P&S Doc. No. 450) Per- 
mission to file supplement to existing tariff*__.___.___________ 
Encrease in rates.dnd CHAYGOR? =. ni ee eae 


1658 


1505 


1624 


1425 


1424 


1452 


1453 


1486 


1487 


1575 
1604 


1660 


1578 


1385 
1544 
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319 


321 


418 
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622 


538 
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550 
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Packers and Stockyards Act, 1921—Continued a sgcare: 


Dolan, Ludeman & Company (P&S Doc. No. 1786) Dismissal— 
Voluntary cancellation of registration* 660 
Doty, Lee M. (P&S Doc. No. 1749) Dismissal—Decease of re- 
spondent* 185 
Essex County Coop Company (P&S Doc. No. 1510) Continuation 
of temporary rates* 323 
Forrest v. Chicago Producers Commission Association (P&S 
Doc. No. 1767) Dismissal—Withdrawal of complaint* 4 
Frederick v. Wichita Union Stock Yards Company (P&S Doce. 
No. 1766) Dismissal—Settlement between parties* 
Gehan Live Stock Commission Company (P&S Doc. No. 1798) 
Cease and desist—Unfair practice—Violation of act* 
Graff v. Farmers Union Livestock Commission Company (P&S 
Doc. No. 1792) Dismissal—Failure to establish lack of reason- 
able stockyard services* 
Greenwood Commission Company (P&S Doc. No. 1783) Dismis- 
sal—Voluntary cancellation of registration* 
Herbold, Edward R. (P&S Doc. No. 1752) Order reopening 
proceeding* 
Independent Order Buying Company v. Shemwell (P&S Doc. 
No. 1781) Failure to establish accord and satisfaction* 
Johnson v. Haas Livestock Commission Company, Ine. (P&S Doc. 
No. 1764) Failure to prove lack of reasonable stockyard 
services* 
Levin v. Union Stock Yard & Transit Company (P&S Doc. No. 
1789) Dismissal of complaint for reparation—Evidence—Fail- 
ure to sustain burden of proof—Offer of compliance settle- 
ment—Admission of liability* 1577 
Market Agencies at Fort Worth Stockyards (P&S Doe. No. 445) 
Continuation of temporary rates and charges__---.--------_- 1488 
Market Agencies at Mississippi Valley Stock Yards, St. Louis, 
Missouri (P&S Doc. No. 1532) Filing of proposed tariff 
authorized* 1386 
Continuation of rates and charges* 1509 
Market Agencies at St. Louis National Stock Yards (P&S Doc. 


Page 


1580 
Market Agencies at the New Orleans Stock Yards, Arabi, Louisi- 
ana (P&S Doe. No. 534) Modification of rates and charges-. 1625 
Market Agencies at the Sioux City Yards (P&S Doc. No. 308) 
Increase in rates and charges* 8 
Continuation of temporary rates and charges* 526 
Temporary modification of rates and charges*__._.__-_------__ 1659 1139 
Market Agencies at the Union Stock Yards, Chicago, Illinois 
(P&S Doc. No. 402) Extension of rates and charges. 1537: 656;1543 661 


*Hint to important legal and economic points contained in decision. Reference to other 
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Packers and Stockyards Act, 1921—Continued A.D.No. Page 
Market Agencies at the Union Stock Yards, Denver, Colorado 
(P&S Doe. No. 435) Continuation of rates and charges 1507 526 
Modification of provisions of prior order____._____-__--____ 1581 771 
Market Agencies at Union Stock Yards, Ogden, Utah (P&S Doc. 
No. 456) Continuation of rates and charges* 1540 659 
Mitchell, C. A. (P&S Doc. No. 1730) Cease and desist—Suspen- 
sion of registration* 1389 9 
New Jersey Coop Co., et al. (P&S Doc. Nos. 553, 554, 555) In- 
crease in ‘rates and charges... nn ec SO | ee 
Peoria Union Stock Yards Company (P&S Doc, ‘Me 5) In- 
CRG: EU AUER TNR CR ii sik a sees ice esc 1637 1049 
Presho Livestock Auction Company v. Gehan Commission Com- 
pany (P&S Doc. No. 1782) Failure to pay balance of purchase 
price—Failure to establish accord and satisfaction—Liqui- 
dated and undisputed claims—Unliquidated and disputed 
claims—Jurisdiction of secretary—Unjust practice*_______ 
Raschke v. Union Stock Yards & Transit Co. et al. (P&S Doe. No. 
1785) Complaint for reparation—Failure to render reasonable 
stockyard services—Damages—Propriety of allowing ex- 
penses of trips to certain city*_.__.___.._______ : eases 
Schmidt v. Union Stock Yard and Transit Company (P&S Doc. 
No. 1768) Dismissal of complaint for reparation—Consent 
of parties__- emer we a bei la eee 536 
Sioux City Stock Y: adi Company (P&S Doc. No. 425) Dis- 
missal—Petition for modification of rates and charges*____--~ 
. Joseph Stock Yards Company (P&S Doe. No. 298) Moditi- 
eation of rates and charges_-- id gSeieya musiek 
St. Louis National Stockyards Company (P&S Doe. No. 1246) 
Extension of time for distribution of impounded funds* 
1383:3; 1536 
Uxtension of temporary rates and charges__- ee 1489 
Increase in rates and chasges............................ J§@2 
Streator Packing Company v. Union Stock Yard & Transit 
Company (P&S Doe. No. 1790) Dismissal with prejudice— 
Settlement between parties*____~- _. 1516 
Topolsky, Simon (P&S Doc. No. 1731) Dieantona of proceeding— 
Special facts and circumstances—Application for license 
NN ie eee aoe lene 
Umbarger v. Gillogly & Company and Union Stock Yard & 
Transit Company (P&S Doe. No, 1791) Reparation—Failure 
to render reasonable stockyard services—Attorney’s fees 
Damages”... ...-. . ieee eras a 760 
Denial of petition on peconsidevation?........... = — 913 
Williams v. Port City Stockyards Company (P&S Doce, No. 1784) 
Dismissal of complaint for reparation—Consent of parties... 1512 5837 


*Hint to important legal and economic points contained in decision. Reference to other 
points involved in this case will be found in Index-Digest in this issue of Agriculture 
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1234 CUMULATIVE LIST OF AGRICULTURE DECS. REPORTED 6 A.D. 


A.D.No. Page 
Perishable Agricultural Commodities Act, 1930 (Administrative 
Procedure Act) 
Tulare County Fruit & Vegetable Distributors, Inc. (PACA Doc. 
No. 4709) Revocation of license—Wilful violations of act 
within purview of section 9 of Administrative Procedure Act* 


Perishable Agricultural Commodities Act, 1930 

A. B. Cohen Company v. Schley Brothers (PACA Doc. No. 
4515) Negligence—Failure of commission merchant to keep 
shipper informed—Nominal damages* 

A. Fine, Incorporated v. Hamilton Fruit and Produce (PACA 
Doc. No. 4726) Failure to pay purchase price—Default*____ 

Adams & Dodge v. Joseph Martinelli & Co., Inc., and D’Arrigo 
srothers Co. (PACA Doc. No. 4596) Unlawful rejection— 
Effect of purchase after inspection* 1632 

Albany Fruit Company v. Aroostook Potato Growers, Inc. 
(PACA Doc. No. 4693) Agreed price reduction as creating new 
REACT OE Ba i ii os ee ede 1547 

All-State Produce Company v. Tulare County Fruit & Vegetable 
Distributors, Inc. (PACA Doc. No. 4742) Failure to deliver 
in accordance with terms of contract—Rebate—Default*___-_ 

American Fruit Growers Incorporated v. Lewis D. Goldstein 
Fruit & Produce Corporation (PACA Doc. No. 4590) Unlaw- 
ful rejection—Suitable shipping conditions* 

Angello, James J. (PACA Doc. No. 4670) Revocation of license— 
Repeated and flagrant violations of act* 

Anna Produce Company v. Stephenson (PACA Doc. No. 4692) 
Effect of failure to answer complaint* 

Arthur Gerber & Co. v. Charles Taxin Company (PACA Doc. 
No. 4537) Failure to pay purchase price—Implied warranty 
as to proper packing and loading of produce—Failure to 
prove damages* 

Associated Fruit Distributors of California v. Heaton (PACA 
Doc. No. 4677) Failure to pay unauthorized deduction from 
purchase price* 

v. Hoffman Banana Company (PACA Doc. No. 4683) Un- 
lawful rejection—Failure of buyer to give proper ship- 
SINS TRODUR NINN NUN ca 
vw. Lord & Spencer Company (PACA Doc. No. 4524) Lack 
of suitable shipping condition—Lawful rejection—Crea- 
tion of new contract by agreed price reduction—Unlaw- 
ful rejection*.____.__ wes Sie ae =e: 40 


Denial of petition for reconsideration*_____._..__-_.._.__._. 1422 160 
August Stoerk & Co., Inc. v. Maloney (PACA Doc. No. 4610) 

Protection of shrinkage loss within section 2 (4) of aet*_____. 1402 51 
Barnes v. Choate Wholesale Produce (PACA Doc. No. 4772) 

Failure to pay agreed share of receipts of sale*___.__.______._._. 1599 854 


*Hint to important legal and economic points contained in decision. Reference to other 
points involved in this case will be found in Index-Digest in this issue of Agriculture 
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Barnett v. Manzo Brothers & Co., Inc. (PACA Doe. No. 4557) 
F. O. B. acceptance—Unlawful rejection—Broker’s memoran- 
dum of sale considered correct statement of contraect________- 
Reconsideration—Effect of conclusive presumption recital 
in broker's memorandum of sale"... . ... ~~... ae 

3elson v. Cortina Produce Company, Inc. (PACA Doc. No. 4681) 
Failure to pay net purchase price of commodity*______-__--__ 
Bonita Fruit Co., Ine. v. Mercurio (PACA Doc. 4724) Failure 


to pay balance of ~ GS Nr Sg a ee 
Branson, Limited v. J. Lerner and Sons (P. ACA Doc. No. 4597) 
Unlawful rejection—Requirements in f. 0. b. sale*_____-__-_- 


Brown & Evans v. Scoblick Brothers (PACA Doc. No. 4733) 
Failure to pay balance of purchase price—Default*_______- 
3ryant Brothers v. Angello (PACA Doc. No. 4707) Effect of 
failure to answer complaint*____~ pic ecnslelsa a Poe Be Be gotten miecliccanced 
3uck Weiss-Rothman and Solomon v. The He ndon Company 
(PACA Doc. No. 4713) Effect of failure to answer complaint*_ 
C. B. Jackson Company v. W. H. Lailer & Company, Inc., and/or 
James J. Angello (PACA Doc. No. 4612) Continued liability 
of accommodation drawer—Liability of accommodation party 
to holder of its check for value—Essentials of novation*____ 
C. F. Schefer Company and Edward A. Bannister v. Lowell 
Brothers & Bailey Co. (PACA Doc. No. 4543) Unlawful 
rejection—Failure to prove agency—Acceptance of offer by 
GRUNGE. 2. oo. 8 oe SR Reet en ee eee ens peta 
Denial of petition for reconsideration—Statute of Fr: 1uds— 
Aoeeptencte ait TOCOipeT oa. oe ein ake 
C. H. Robinson Company v. Wright (PACA Doc. No. 4679) Fail- 
ure to pay purchase price—Effect of admission of allegations 
of complaint. .... <=. -—. seer aaa : 
California Fruit Exchange v. . Sper icale Fruit Cummany (PACA 
Doe. No. 4753) Unlawful rejection—Suitable shipping con- 
dition—Damages*- ickees tee — 
Cannata Celery Co. v. H. Rothstein & Sons (PACA Doc. No. 
4542) Effect of failure to make prompt objection to terms of 
contract—Acceptance and receipt suflicient to satisfy statute 
of frauds—Statement amounting to opinion only, not war- 
ranty—Consent to become owner of produce by diverting ship- 
ment to third party*__ bcsiireen acieinhas 
Denial of petition for reconsider: WO a on eine ca 
Capps v. Horton Produce Company (PACA Doc, No, 4623) Dis- 
missal—Failure to prove warranty—Counterclaim—Failure to 
pay balance of purchase price* ssSciaiieo saan Scie a 
Catanzaro Banana & Tomato Company v. Yancey & Killam 
(PACA Doc. No. 4805) Failure to deliver—Measure of dam- 


SU Sig ccaasee acccaiscnce pigidt a dassauibiibamdieig tes te rata 
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Perishable Agricultural Commodities Act, 1930—Continued A.D.No. Page 

Charles Lees & Co., Ine. v. Niblack & Patrick Fruit Co. (PACA 
Doc. No. 4745) Breach of warranty—Failure to prove rescis- 
sion of contract* 70 1169 

City Produce Company v. Jack Carl Company (PACA Doc. No. 
4642) Failure to pay one-half of loss—Failure to show breach 
of duty* 

Clarence D. Davis, Ine. v. Ward Fruit & Produce Co. (PACA 
Doc. No. 4806) Failure to pay—Promissory note evidence of in- 
debtedness and not payment* 342 1064 

Clarke v. Angello (PACA Doc. No. 4784) Failure to pay loss on 
joint account transaction—Default* 

Cloobeck, Mose & Berkson, Ine. v. Shippers Sales Service (PACA 
Doc. No. 4716) Failure to pay money advanced—Effect of fail- 
ure to answer complaint* - 1502 

Crescent City Fruit Company, Ine. v. Cornelissen (PACA Bee: 

No. 4775) Failure to pay purchase price—Default* . 1598 

Curtis & Company v. Fine Brothers (PACA Doc. No. 4781) Fail- 
ure to pay balance of purchase price—Default*____-________ 1615 

Cusumano and Spatafora (PACA Doc. No. 4660) Suspension 
of license—Repeated and flagrant violations of act* 

D. L. Piazza Company v. Al Kaiser and Brothers (PACA Doc. 

No. 4743) Dismissal—Unreasonable delay in claiming dam- 
ages—Evidence—Failure to prove breach of warranty* 1631 
v. Jackson and Williams (PACA) Doc. No. 4739) Duty 
of shipper to pay deficit incurred by agent in selling 
produce* 
v. Lewis Goldstein Fruit & Produc e ¢ ‘orporation (PAC A Doe. 
No. 4721) Failure to account and pay in joint venture— 
Default* 
vw. M. W. Fruit Company (PACA Doc. No. 4667) Failure to 
pay allowance for decay* 1441 

D. Ranno & Company v. Acacia Produce Company (PACA Doc. 

No. 4811) Failure to pay balance of purchase price—Default*_ 1666 

Easterlin, Jr. v. Seiter (PACA Doc. No. 4710) Effect of failure 
to answer complaint* 1494 

English and Oliver v. Cohen and Gordon (PACA Doc. No. 4552) 

Unlawful rejection*_ ; 1421 
Denial of petition for rec onsideration* 1457 

Ernest E. Fadler Company v. Hesser (PACA Doc. No. 4602) Ac- 
ceptance by action and conduct* 1393 

Florida Citrus Exchange v. Dennis Fruit and Produce, Ine. 

(PACA Doc. No. 4666) Failure to pay purchase price—Order 

of payment of undisputed amount not subject to revocation— 

Allowance of interest on full amount of obligation from date 

— I a as ee 1551 3677 
. Mammoth Fruit Company (PACA Doe. No. 4652) Fail- 
ure to pay balance of purchase price—Default* 127 


1024 


*Hint to important legal and economic points contained in decision. Reference to other 
points involved in this case will be found in Index-Digest in this issue of Agriculture 
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Frank B. Arata Fruit Company v. Cauble and Field (PACA Doc. 
No. 4541) Unlawful rejection—Damages*________-_______--_ 
Friedman & Broussard v. Angello (PACA Doc. No. 4734) Fail- 
ure to pay on joint account agreement—Default*____________ 
G. H. Stone and Sons v. Schley Brothers (PACA Doc. No. 4495) 
Negligence—Failure of commission merchant to keep shipper 
RUT en Saree me ene ee 
George F. Wilke and Company ». Bai lin (PACA Seer. No. 4680) 
Failure to deliver—Damages*_____.___-___-- det gia ee ae 
George Gordon Fruit and Produce Company v. Al Kaiser and 
Brothers and Peter Martori’s Sons, Ine. (PACA Doe. No. 4567) 
Liability of broker to principal—Nominal damages*____--~- 
Goff-Law Company v. A. G. Shore Company (PACA Doe. No. 
—_ Breach of contract—Lawful rejection—Nominal dam- 
ages J seo ithlint si gi ccs ii og i a's cis ait cl ll tgp tea bial ada 
Gridley, Ma ixon & Co., v. Paul Poulos & Co., Ine. (PACA 
Doe. No, 4540) Unlawful rejection—J Action by agent of undis- 
closed principal—Interested party*__-_--~---- = ese 
H. Schnell & Company v. Rex D. M: ie ws & Company (PACA 
Doe. No. 4560) Unlawful rejection—Substantial compliance 
with contract—Inapplicability of rule of suitable shipping 
condition—Justification of failure to deliver*___--__ ‘ 
Harcourt-Greene Company v. Pennsylvania Macaroni Company, 
Ine. (PACA Doc. No. 4523) Unlawful rejection of shipment— 
Evidence establishing agency—Writings showing compliance 
with statute of frauds—Effect of buyer’s opportunity to in- 
spect—Damages—Expense of telephone calls and telegrams* 
Higgins Potato Company v. Crawford (PACA Doe. No. 4580) 
Contract of purchase and sale—Effect of removal of price 
ceilings—VParol or extrinsie evidence rule*____- sie anocctieauebaies 
I. N. Price & Company v. Fox & Allison (PACA Doe. No. 4752) 
Consignment—Failure to pay deficit—Failure to return ad- 
vance paymen of partnership*____- fie sae ee aa 
Isaac W. Carr and Company v. Crescent Farms (PACA Doe. No. 
No. 4658) Failure to pay brokerage fee*__ a Scare icons 
Isabell-Hartner Company v. Ball (PACA Doc. a: 47 01) F allure 
to pay purchase price—Failure to sustain burden of proof of 
bredch: OF Wanrenty? nance cs ci acalieatete wanes 
J. E. Nelson and Sons v. M and © Produce Company (PACA 
Doc. No. 4807) Failure to deliver—Measure of damages— 
Evidence—Failure to prove mutual interest concerning diver- 





sion of shipment* jeter a ceciacan acta iia apceieesace 
James v. Catanzaro Banana & Tomato Co. (P ACA Doc. No. 
4550) Contract of purchase and sale—Application of doc- 
ttine OF CRVORE CRRINORT no en coe eee 
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John B. Cancelmo Company v. Frank Fernandez Company 

(PACA Doc. No. 4624) Failure to account for money ad- 
vanced—Judgment on pleadings* 

Joseph Denunzio Fruit Company v. Associated Fruit Distribu- 
tors of California and the Red Lion Packing Company (PACA 
Doe. No. 4532) Contracts—Statute of frauds—Scarcity of 
supplies* 

Justman-Frankenthal Company v. New York Fruit and P. A. 
Sansone Company (PACA Doc. No. 46380) Sale on price ar- 
rival basis* 

Kardonsky Produce Company v. Frazier (PACA Doc. No. 4676) 
Failure to pay purchase price* 

L. Gillarde Company v. City Produce Company (PACA Doc. No. 
4576) Unlawful rejection—F. O. B. acceptance final contract*_ 

v. Liberty Cash Grocers, Inc. (PACA Doc. No. 4655) F. O. B. 
acceptance — Unlawful rejection — Damages — Abandon- 
ment to carrier* 

v. Nash-Finch Company (PACA Doc. No. 4617) Dismissal— 
Failure to meet contract requirements—Counterclaim 
for breach of warranty* 

L. Yukon & Sons Produce Company v. Finerman and Schoen- 
burg (PACA Doc. No. 4611) Failure to repay purchase price— 
Lack of suitable shipping condition* 

LaMantia Bros. Arrigo Co. v. Lewis D. Goldstein Fruit & Pro- 
duce Corporation (PACA Doc. No. 4521) *Unlawful rejection 1406 64 

Landow Distributing Company, Ine. v. Okun (PACA Doc. No. 
4671) Failure to pay purchase price—Contract terms as to 
routing—Diversion orders* 

Lee A. Consaul Company v. Morris Goldman, Inc. (PACA Doc, 
No. 4684) Unlawful rejection—Failure to deliver excused by 


1638 1051 


1665 


1558 


contingency clause* 

Levine Fruit & Produce Co., Ine. v. Ironwood Produce Co. 
(PACA Doc. No. 4780) Failure to pay balance of purchase 
price—Default*_ , 

Lindsey, Jordon J. (PACA Doc. No. 4664) Saapension ol license 


suspended for one year*_____~ ih a 

Lingenfelter v. Baum Produce Company > (P. ACA Doc. , 4641) 
Failure to pay purchase price—Effect of failure to pero 
new agreement*______- 

Luke LeBlane Lumber Company v. Al T anklow and Sam Polan- 
sky (PACA Doc. No. 4699) Dismissal—Failure to meet stat- 
ute of frauds—Failure to pay—Default*__-_-__-_______-__--- 

Maine Potato Growers, Inc. v. Standard Fruit Transportation 
(PACA Doc. No. 4762) Unlawful rejection—Default* 1610 

McPeters v. Handler Produce Company (PACA Doc. No. 4711) 

admission of con- 


1643 


Contract of purchase and sale—Effect of 
tract upon attempt to show other terms and conditions 
1591 822 


at variance*__.._--. ecg 
*Hint to important legal and economie points contained in decision. Reference to other 
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McRae v. Simon (PACA Doc. No. 4682) Failure to pay balance of 
DER RREO: DUIORT Ss sic io ren mmceiteeecnee mame neee 
Mile End Fruit Exchange, Ine. v. United Produce Company 
(PACA Doc. No. 4585) Contracts—Time of shipment—Nom- 
inal damages—Memorandum satisfying statute of frauds*__ 
Monterey Bay Packing Company v. Angello (PACA Doe. No. 
4694) Failure to pay purchase price—Default*______-____- = 
National Potato Company v. J. Levitz Produce Company 
(PACA Doc. No. 4774) Failure to pay balance of purchase 
National Produce Company v. Dickinson Produce Company 
(PACA Doc. No. 4685) Repudiation by seller of refund agree- 
ment—Acceptance of commodity by buyer as not precluding 
action for breach of warranty—Damages*_____ a i 
v. Rapides Fruit Company (PACA Doe. No. 4741) Fail- 
ure to pay balance of purchase price—Default*___-____ 

v. Schmittaner & Siermun (PACA Doc. No. 4698) Failure 

C0: DAM DNCNRNG BEICO nics oes 
Navasota Watermelon Growers Association v. Handler Prod- 
uce Company (PACA Doc. No. 4691) Interpretation of con- 
tract of purchase and sale—Evidence—Weight of shipment*_ 
Nies v. Lewis D. Goldstein, Fruit & Produce Corp. (PACA Doe. 
No. 4620) Failure to pay purchase price—Burden of proof 
of affirmative defense—Effect of lack of proof of terms of 
NT i aa sccm aes acelin ab a eae ene eee no 
Pacific Farm Company v. J. Hyman Distributing Company 
(PACA Doc. No. 4647) Unlawful rejection—Refusal to accept 
delivery—Damages* ___________-_-___- B als ot 
Parkhill Produce Company v. Bramlett (P AC A ‘ee No. 4771) 
Failure to pay purchase price—Default* Bassai cae cca 
Perham Fruit Company v. Angello (PACA Doe. No. 4746) Ur n- 
lawful rejection—Default*____---___ ued 
Postel v. Mercurio (PACA Doc. No. 4740) F aileve to pay broker- 
erage charge—Default*__-______-- ss arti ee 
Produce Distributors (PACA Doc. No. 4645) Violation of act— 
Publication of facts*__.....___- wal Ils ‘i sas 
R. T. Fleischer & Co. v. Ernest E. F: dler Co., et ak (PACA Doe. 
No. 4507) Failure to pay purchase price— Bvidence of agency 











by ges transactions*___- ‘ ene 

. Lewis D. Goldstein and/t or , Lewis D. Goldste in Fruit & 

Produce Corp. (PACA Doc. No, 4494) Effect of purchase 

after itnapection*.......... bie ebaacia ania ‘anion 

R. W. Stephens Company v. Overton (P AC A Dae: No. 4801) Fail- 

ure to pay purchase price—Default* i Sia areca 

Rothenberg v. H. Rothstein & Sons (PACA Doe, ‘ia 4547) Un- 

lawful rejection—Sale on “Buffalo Acceptance Final” basis— 

Waiver of right to claim breach of warranty* pee ee 
Denial of petition for reconsideration*________-___._______- 


Kd. 
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Perishable Agricultural Commodities Act 1930—Continued A.D.No. Page 
Royal Fruit Company v. Rock Bottom Fruit House (PACA Doc. 
No. 4747) Failure to pay balance of purchase price—Default* 1553 683 
Russum v. Showker Brothers and R. E. Turner, Jr., (PACA Doe. 
No. 4720) Unlawful rejection—Effect of failure to answer*__ 1523 
Denial of petition to set aside reparation order* 1563 
S. Botner & Sons v. Tulare County Fruit & Vegetable Distrib- 
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